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Abstract 
 

An apology can be thought of as a sincere expression of regret and emotional support, but can 

at times be interpreted as an admission of guilt. While countries have different laws relating to 

the topic of apologies in medical practice, the duty for open disclosure is being increasingly 

stressed upon medical practitioners. This narrative review seeks to discuss the definition, 

structure, role, effectiveness, and laws governing apologies in medical practice. It also aims to 

discuss if and how a physician should apologise and the practicality of apology laws in 

disclosing information to patients. Research highlights that fewer lawsuits result when 

apologies are issued by medical practitioners. The two main types of laws governing medical 

apologies are the tort system and the no fault system. Political lobbying and media 

emotionalization of certain cases influence lawmakers’ decisions and so the implementation of 

these systems. While issuing an apology is effective, apology laws do not provide a definite 

positive impact in this regard. When a medic feels that an apology is warranted, they should 

discuss the full issue with a superior and peer, and take into consideration the local 

jurisprudence governing their profession. It can be displayed that successful training and 

teaching in the correct use and delivery of an apology increases the effectiveness of an apology 

when one is justified. This is many times lacking in undergraduate medical education. 

 

Introduction 
 

In a world where compassion is increasingly 

encouraged in healthcare, and where medical 

students are taught to empathise with patients, 

should a medical practitioner or a medical 

student apologise? How should one do this in 

terms of the healing process? What are the 

legal implications of doing so? Is there a 

different way of expressing regret, while not 

legally implying that one is at fault? 

Although students are equipped with all the 

necessary medical knowledge to effectively 

treat diseases after finishing medical school, 

non-technical skills such as situational 

awareness and effective team communication 

are barely touched upon. Among these skills 

is the ability to address medical errors and 

give an appropriate apology (1).  

In the original “apology,” Plato provides a 

defence of his actions rather than expressing 

regret (2). Over the centuries, the definition of 

an apology has changed to an expression of 
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regret for causing trouble or hurting someone 

(3). 

Due to the above definition, an apology is 

sometimes, and in some jurisdictions, taken as 

an admission of guilt, and thus carries a legal 

liability for the action by which a patient 

suffers harm (4). Yet, in most cases when a 

patient is harmed, both the patient and the 

physician desire an apology to express 

sympathy or to help in the therapeutic 

process. Thus the worry of creating a legal 

liability through an apology creates a feeling 

of a general lack of emotional support on both 

sides (5). This fear is not unfounded, as in the 

United States of America doctors on average 

face at least one malpractice lawsuit 

throughout their professional careers (6).  

Due to this fear, so-called “apology laws” 

have been adopted by numerous nations and 

states to make physicians’ expressions of 

regret inadmissible in the eyes of the law 

when disclosing medical errors and 

complications (7). 

What constitutes an 

apology? 
 

The Role of Apologies in 

Healthcare 
 

During the medical care of patients, especially 

during medical error disclosure, malpractice, 

and issues of patient safety, apologies may be 

critical in supporting patients and their 

relatives. Giving a sincere apology is one of 

the most effective tools in doctor-patient 

communication and an important component 

of the patient-centred approach in healthcare 

(8). 

An apology should be offered when an error 

has been made and harm has occurred, or 

there is potential for harm to occur. Yet, not all 

errors merit an apology. Misspelling a word in 

a doctor’s note may not merit an apology, but 

misspelling similarly sounding medications 

might merit one. Similarly, the extent and 

severity of the error might merit a more 

profound apology, from several people or 

administrators representing the institution (9). 

 

A Duty For Open Disclosure 
 

Patients are owed the truth from their physicians. 

The process of disclosure of information on 

medical errors should be transparent, open, and 

honest (10). Many times patients express anger 

about the treatment after the error rather than 

because of the error itself. The patients and their 

relatives should get to know of the errors in a 

timely manner, and from the medical practitioners 

themselves, rather than an error known to the 

physicians being highlighted by the patients or 

relatives. As such an open, honest, and timely 

disclosure of the events leading up to, and 

following the error should be the only approach in 

cases of medical error (11). 

How to Apologise 
 

A good and effective apology is done at the 

right place, and at the right time (Figure 1). 

When one becomes aware of an error, the 

error should be reported immediately to the 

caring consultant. Breaking this information 

to the patient or family might be an emotional 

time, so this process should be slightly 

delayed until most facts are clear, to  
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Figure 1: Illustrative Representation of What Makes 

an Effective Apology 

 

avoid not being able to answer questions 

which might be asked. On the other hand, 

waiting too long might lead to the relatives or 

patients finding out through other means, and 

being accused of deception and disregard 

(9,12). 

The place where this apology is issued should 

be somewhere private, and it should be made 

sure that the patient is comfortable. If support 

to break the news to relatives is requested by 

the patient, this should be adequately prepared 

in an environment of privacy (9,13). 

The apology should be sincerely meant, and 

be tailored to the patient’s situation. It should 

contain the facts known so far, possible 

complications, and what further studies one 

will make to assess the error. This should be 

done in the presence of the physician in 

charge of the patient, a charge nurse or peer, 

and in some cases a hospital administrator. 

The patient should also be informed of any 

support available to them and their relatives 

(13). Furthermore, this should not be a forced 

apology in which the institution obliges the 

responsible person to give an apology (14). 

The formulation and structure of an apology 

differ according to the situation. The clinician 

should keep in mind the outcome of the error 

in choosing the way in which one expresses 

the apology. If the outcome is a development 

of an underlying medical condition, it is a 

good idea to offer an expression of concern 

and sympathy, albeit not an apology. If there 

is a risk of investigation or further treatment 

in the outcome itself, an expression of regret 

should be provided, but admittance of 

responsibility should not be provided in the 

form of an apology. If, after careful analysis 

of the situation, the outcome is determined to 

be related to a system or healthcare provider 

failure, an apology should be considered by 

the organisation or provider, as it is 

appropriate and expected to acknowledge 

responsibility for any outcome in such 

situations (15,16).  

 

Apology - A Definition 
 

The structure and definition of an apology, as 

well as considerations to give an apology, 

vary according to the circumstance faced by 

the clinician. Yet, the four basic components 

of an effective apology remain the same 

(16,17) : 

1. Acknowledgement - explaining to the 

patient that you are aware of the 

situation. 

2. Explanation - sharing the facts one 

knows about what has happened and 

reporting more to the patient as it 

becomes known. 

3. Expression of remorse and humility - 

showing regret about what happened 

and reassuring the patient to uphold 

the best possible standard of care, 

whether or not one admits or implies 

an admission of fault. 
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4. Reparation - explaining what was 

learnt from the outcome of the error 

and how one will make sure that the 

situation will not be repeated again. 

Apology Laws and Legal 

Liability 
 

The Tort System 
 

The tort system is a system by which one is 

liable for damage which occurs through one’s 

own fault, as explained in Figure 2 (18). This 

is the system currently enforced on Maltese 

medical practices by the Maltese Civil Code 

(19). While this system is important in 

maintaining accountability for one’s actions 

toward another, it paves the way for 

potentially dangerous defensive medicine. 

Defensive medicine is the process of ordering 

additional tests or procedures primarily to 

avoid malpractice liability or avoiding 

patients or treatments out of concern for 

malpractice liability. Tort law implies that a 

physician is admitting to wrongdoing and 

fault by giving an apology. In this case, it is 

legally advised not to issue apologies to 

patients or their relatives in cases of medical 

error (20). 

The No Fault System 
 

The no fault system has become widely 

adopted in issues of liability and medical 

negligence. This is the case in Denmark, 

Finland, Sweden, Norway, Canada, New 

Zealand, some states in the United States of 

America, and some Australian provinces 

(7,20). The UK adopted what is considered to 

be legislation which is similar to the no fault 

system, as part of an act providing 

compensation for workers affected by 

asbestos exposure (21). 

Figure 2: A Hierarchical Breakdown of Tort Law. 
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In this system accidents and injuries are 

regarded as inevitable. Proof of causation, 

rather than proof of fault, needs to be offered 

to uphold the claim. Therefore in this system, 

apologising for an error does not incriminate, 

as it may be an inevitable error. The claimant 

must show that the medical error was thus the 

causative factor in the injury sustained, 

irrespective of who is to blame, as explained 

in Figure 3 (22). 

 

Effectiveness of Apology Laws 
 

In a recent study, empirical evidence was used 

to observe the impact of apology laws with 

regard to settlements and lawsuits. This study 

concluded that for minor injuries, the law did 

not significantly impact the settlement 

payment of cases, but reduced the total 

number of such cases. On the other hand, 

cases involving significant and permanent 

injuries increased the number of resolved 

cases, while giving a decrease in the average 

settlement payment in these cases. The 

increase in the number of resolved cases is 

believed to be due to a reduction in the time 

to reach a settlement due to more protracted 

lawsuits. The research paper also concluded 

that in the long run, there could be fewer 

lawsuits overall (23). 

 

In other studies, it is argued that apology laws 

are a form of tort law reform, and are in 

essence not enough. A study observing 

American heart attack patients concluded that 

apology laws do not deter defensive medicine, 

and increase the patient’s length of stay in 

hospital (24). In a separate study, it was found 

that neurosurgeons face increased numbers of 

lawsuits and increased settlement payments 

when apology laws are in force (25). 

Yet, literature suggests that while apologies 

themselves do make a positive impact, 

apology laws fail to do so. The reason behind 

this is that there is a lack of training of 

physicians and other healthcare providers in 

the manner and frequency that these apologies 

are given. Development of educational 

programs specific to apologies and medical 

error disclosure, as well as coaching and 

emotional support for healthcare workers, 

administrators, patients, and relatives 

promotes better use of apologies and so more 

effective apologies. As such, apology laws in 

the absence of physician and healthcare 

worker education are simply not enough 

(16,24). 

 

Alternatives to Apology Laws 

 

Figure 3: A Flowchart Showing the Process of Determining Proof of Causation. 
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Stemming from the present system, 

alternative dispute resolution is a method 

through which a claim of medical malpractice 

is settled between parties without involving 

the courts (20). 

The most common practice related to this is 

mediation. Mediation involves the 

appointment of a third party, with agreement 

from both sides, to assist them in resolving the 

dispute. The mediator would then be able to 

identify the issues and generate and explore 

potential solutions. A process of mediation 

and communication would then be started and 

mediated until the two parties reach an 

agreement about all or part of the dispute. 

This would thus need the mediator to be 

autonomous from both parties, for the 

mediator to be sufficiently informed to be able 

to make decisions, and for the mediator to 

treat the dispute with absolute confidentiality. 

While this might be a faster and less costly 

option compared to litigation, the mediator 

does not have the authority to impose a 

legally-binding decision on the parties, and so 

the resolution of the dispute ultimately lies in 

the disputed parties’ hands (26). 

Similar to mediation, arbitration involves the 

use of non-judicial third parties to resolve 

disputes between parties. This is many times 

done to minimise the expenses and formality 

of a lawsuit. The medical system might apply 

this practice by requiring patients to sign a 

terms of service contract before undergoing 

certain procedures, in which the patients agree 

to solve any disputes which might arise out of 

court, in the hands of a tribunal (27). In Malta, 

a decision taken by a tribunal is legally 

binding, as long as a Notice of Arbitration is 

sent to the relevant authorities. Arbitration 

would require competency and informed 

consent, which some critics argue are not 

correctly ensured (20). 

Another mechanism is pre-hearing screening. 

This involves the patient’s lawyer submitting 

a request for a review of a case of malpractice 

to a medico-legal committee appointed jointly 

by a bar association and a medical 

association. This request would include 

preliminary information on the case and 

authorise the panel to deliberate in 

confidentiality on the merits of the case. The 

panel does not settle or compromise the claim, 

it only judges whether there is substantial 

evidence to support the claimant’s allegations. 

The panel then delivers its judgement in a 

report addressed to the lawyer and the 

physician or physicians concerned. The 

deliberations and any votes taken by the panel 

remain secret. In cases where the panel deems 

that there is or might be reasonable enough 

evidence for professional negligence through 

which the claimant was harmed, it cooperates 

fully with the claimant to move the dispute to 

a court of law. In cases where the panel finds 

that there is no reasonable possibility of 

professional negligence, or harm arising from 

such negligence, the lawyer would refrain 

from filing court action unless personally 

certain that there are overriding reasons in the 

interest of the client. This system would thus 

weed out unreasonable claims, thus lessening 

the burden placed on the courts. While this is 

advantageous, in jurisdictions where this 

method is accepted, the submission of these 

claims is voluntary, and the decision of the 

panel is not binding, thus placing additional 

financial and time burdens on the claimant 

(28). 

 

Discussions and Conclusion 
 

It becomes apparent that there is no one 

perfect solution to the issue of apologies in 

medical practice. Yet, steps should be taken to 

have a universal stance on the topic, 

especially when considering the implications 

of the right to cross-border medical care 

within the European Union. 
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While there is empirical research highlighting 

the benefits and drawbacks of different 

systems through which this issue is tackled by 

various countries, it is many times political 

lobbying, rather than impartial research, 

which drives lawmakers to choose one over 

another. 

 

Media also plays an important role in 

lobbying for a different legal system. In recent 

times, there has been an increase in media 

reporting and emotionalising cases, 

generating an infallible view of medics and 

the law as well as a sense of crisis. As such, 

both locally and internationally, there has 

been a recent drive to change laws, and hold 

physicians accountable, even when there is 

the shared burden of system errors. 

 

As Alexander Pope writes in his poem An 

Essay on Criticism, “To err is human, to 

forgive divine.” It should therefore be 

accepted that physicians are prone to error, as 

any other mortal being. Indeed, critical 

thinking skills and training in medical error 

disclosure are skills which are not emphasised 

in medical school but are very much needed 

during one’s professional life in the medical 

sector. Consequently, these soft skills should 

be taught, adequately explained, and trained 

within medical school and also during post-

graduate training (29). 

Moreover, although human fallibility cannot 

be changed, the conditions under which one 

works can. Shorter hours, aid by electronic 

systems, and laws which protect physicians’ 

fallibility can all be piloted and introduced to 

minimise medical errors. While one can try to 

discuss and try to eliminate errors one by one, 

it is more efficient to look into the actual 

cause and eliminate it.  

In closing, apologies, when merited, result in 

fewer overall lawsuits, while there is 

conflicting evidence of the effectiveness of 

apology laws. When patient harm has 

occurred, or has the potential to occur, an 

apology should be offered. This is an 

important part of the healing process and can 

help to build trust between the patient and the 

practitioner. A doctor should discuss the 

complete situation with a superior or legal 

counsel and take into account the local 

jurisdiction and clinical guidelines set by their 

respective medical associations when they 

believe an apology is necessary. It is only after 

this consultation that a decision should be 

taken whether to issue an apology for each 

specific situation. 

 

In situations where an apology may not be 

appropriate or legally advisable, there are 

other ways to express regret and demonstrate 

a commitment to addressing any issues that 

may have arisen. For example, practitioners 

can express sympathy for the patient's 

experience, offer to investigate the situation 

further and take steps to prevent similar 

incidents from occurring in the future. 

 

Ultimately, the most important thing is to 

prioritize the patient's well-being and to take 

appropriate steps to address any issues that 

may have arisen. Whether through an apology 

or other means, practitioners, and students 

should be proactive in taking responsibility 

for their actions and working to ensure that 

patients receive the highest quality care 

possible. 

 

Declarations  
 

Conflict of interest: N.A.  

Ethical statement: N.A.  

 

https://sciwheel.com/work/citation?ids=2541633&pre=&suf=&sa=0


  

   46 

References 

 

1. Gillies RA, Speers SH, Young SE, Fly CA. Teaching 

medical error apologies: development of a multi-

component intervention. Fam Med. 2011 Jun;43(6):400–6. 

2. Wagner W. Plato’s Apology of Socrates and Crito (Classic 

Reprint): With Notes Critical and Exegetical Introductory 

Notices and a Logical Analysis of the Apology. Forgotten 

Books; 2018. 

3. Definition of “apology” - Collins Dictionary [Internet]. 

[cited 2022 Sep 27]. Available from: 

https://www.collinsdictionary.com/dictionary/english/apol

ogy 

4. Rehm PH, Beatty DR. Legal Consequences of Apologizing 

. J Disp Resol. 1996;1996(1):Article 7. 

5. Gallagher TH, Waterman AD, Ebers AG, Fraser VJ, 

Levinson W. Patients’ and physicians’ attitudes regarding 

the disclosure of medical errors. JAMA. 2003 Feb 

26;289(8):1001–7. 

6. Jena AB, Seabury S, Lakdawalla D, Chandra A. 

Malpractice risk according to physician specialty. N Engl J 

Med. 2011 Aug 18;365(7):629–36. 

7. Ross NE, Newman WJ. The role of apology laws in 

medical malpractice. J Am Acad Psychiatry Law. 2021 

Sep;49(3):406–14. 

8. Fischer IC, Frankel RM. “If your feelings were hurt, I’m 

sorry…”: How Third-Year Medical Students Observe, 

Learn From, and Engage in Apologies. J Gen Intern Med. 

2021 May;36(5):1352–8. 

9. Roberts RG. The art of apology: when and how to seek 

forgiveness. Fam Pract Manag. 2007 Aug;14(7):44–9. 

10. Parker M. A fair dinkum duty of open disclosure 

following medical error. J Law Med. 2012 Sep;20(1):35–

43. 

11. Lamb R. Open disclosure: the only approach to medical 

error. Quality and Safety in Health Care. 2004 Feb 

1;13(1):3–5. 

12. Hegan TJ. A smile a day keeps the lawyers away! : the 

importance of effective communication in preventing 

litigation. MMJ. 2004 Jul;16(2):42–5. 

13. NHS. Saying Sorry. NHS Resolution [Internet]. 2007 Jul 

[cited 2022 Sep 27]; Available from: 

https://resolution.nhs.uk/wp-

content/uploads/2017/07/NHS-Resolution-Saying-

Sorry-Final.pdf 

14. Prothero MM, Morse JM. Eliciting the functional 

processes of apologizing for errors in health care: 

developing an explanatory model of apology. Glob Qual 

Nurs Res. 2017 Dec;4:2333393617696686. 

15. CMPA. CMPA Good Practices Guide - Apology 

[Internet]. The Canadian Medical Protective Association. 

[cited 2022 Oct 10]. Available from: https://www.cmpa-

acpm.ca/serve/docs/ela/goodpracticesguide/pages/adver

se_events/Disclosure/apology-e.html 

16. McLennan S, Rich LE, Truog RD. Apologies in 

medicine: legal protection is not enough. CMAJ. 2015 

Mar 17;187(5):E156-9. 

17. Lenoci-Edwards J. Dear IHI: What Are Your Tips for 

Apologizing to Patients? - Institute for Healthcare 

Improvement [Internet]. Institute for Healthcare 

Improvement. 2017 [cited 2022 Oct 10]. Available from: 

https://www.ihi.org/communities/blogs/_layouts/15/ihi/

community/blog/itemview.aspx?List=7d1126ec-8f63-

4a3b-9926-c44ea3036813&ID=360# 

18. Noee E, Noee M, Mehrpouyan A. Attribution of Liability 

among Multiple Tortfeasors under Negligence Law: 

Causation in Iran and England. J Politics Law. 2016 Aug 

30;9(7):219. 

19. Parliament of Malta. Chapter 16: Civil Code. Feb 11, 

1870. 

20. Bernard R. Medical malpractice : need for local 

legislation [Master thesis]. Faculty of Laws, University 

of Malta; 2008. 

21. UK Parliament. Compensation Act 2006. Sect. Chapter 

29, Part 1, Section 2 Jul 25, 2006. 

22. Gaine WJ. No-fault compensation systems. BMJ. 2003 

May 10;326(7397):997–8. 

23. Ho B, Liu E. Does sorry work? The impact of apology 

laws on medical malpractice. J Risk Uncertain. 2011 

Oct;43(2):141–67. 

24. McMichael BJ. The failure of sorry: an empirical 

evaluation of apology laws, health care, and medical 

malpractice. SSRN Journal. 2017; 

25. McMichael BJ, Van Horn RL, Viscusi WK. "sorry” is 

never enough: how state apology laws fail to reduce 

medical malpractice liability risk. Stanford Law Rev. 

2019 Feb;71(2):341–409. 

26. Hong Kong Academy of Medicine. Best Practice 

Guidelines on Disclosure, Apology and Alternative 

Dispute Resolution. 2022 Jun. 

27. Staszak S. In the shadow of litigation: arbitration and 

medical malpractice reform. J Health Polit Policy Law. 

2019 Apr 1;44(2):267–301. 

28. Winikoff RL. Medical-Legal Screening Panels as an 

Alternative Approach to Medical Malpractice Claims. 

William Mary Law Rev. 1972;13(3). 

29. Croskerry P. To err is human--and let’s not forget it. 

CMAJ. 2010 Mar 23;182(5):524. 

 

https://www.collinsdictionary.com/dictionary/english/apology
https://www.collinsdictionary.com/dictionary/english/apology
https://resolution.nhs.uk/wp-content/uploads/2017/07/NHS-Resolution-Saying-Sorry-Final.pdf
https://resolution.nhs.uk/wp-content/uploads/2017/07/NHS-Resolution-Saying-Sorry-Final.pdf
https://resolution.nhs.uk/wp-content/uploads/2017/07/NHS-Resolution-Saying-Sorry-Final.pdf
https://www.cmpa-acpm.ca/serve/docs/ela/goodpracticesguide/pages/adverse_events/Disclosure/apology-e.html
https://www.cmpa-acpm.ca/serve/docs/ela/goodpracticesguide/pages/adverse_events/Disclosure/apology-e.html
https://www.cmpa-acpm.ca/serve/docs/ela/goodpracticesguide/pages/adverse_events/Disclosure/apology-e.html
https://www.ihi.org/communities/blogs/_layouts/15/ihi/community/blog/itemview.aspx?List=7d1126ec-8f63-4a3b-9926-c44ea3036813&ID=360
https://www.ihi.org/communities/blogs/_layouts/15/ihi/community/blog/itemview.aspx?List=7d1126ec-8f63-4a3b-9926-c44ea3036813&ID=360
https://www.ihi.org/communities/blogs/_layouts/15/ihi/community/blog/itemview.aspx?List=7d1126ec-8f63-4a3b-9926-c44ea3036813&ID=360

