





"Listing Authority” as defined in the
new Act. This function shall devolve to
the MFSA within a few months. What
this means is that the Malta Stock
Exchange which we have known for the
past decade is now operating under a
very different make-up. Itis gradually
losing its regulatory role becoming
exclusively an operator of an exchange.
The law allows the setting up of other
alternative exchanges that can either
seek niche sectors or compete for list-
ings with the existing exchange.

{4} The Insider Dealing Act
and the Professional Secrecy
Ect

The Insider Dealing Act of 1994 only
caught and punished wrongdoing that
can be brought within the meaning of
insider dealing given in the Act. New
market abuse and market manipula-
tion offences have now been included
in the Insider Dealing Act which has
been accordingly re-named the Insider
Dealing and Market Abuse Act. This
development is long over-due. Market
abuse offences include acts of securi-
tles market manipulation such as cre-
ating artificial transactions and spread-
ing false rumours. These activities
were formerly only dealt with in the
bve-laws as administrative defaults.
Now thev have been "promoted" to
criminal offences liable to the same
harsh punishment as insider dealing
offences.

Other amendments have clarified

svond any doubt that insider dealing
and market abuse offences may be car-
ried out either directly or indirectly,
meaning either by the wrongdoer per-
sonally or by the interposition of a
third person, including a nominee act-
ing on his behalf. One also finds a sub-
stantial new clause allowing the maxi-
mum exchange of information and
other forms of collaboration between
Maltese authorities or between Maltese
and overseas authorities with the aim
of rooting out, detecting and punishing
insider dealing and market abuse
offences wherever they take place.

The Professional Secrecy Act has
undergone  small  but  interesting
amendiments. These have made it
clearer than ever that professional

seereey 1a ot a clonk or a shelter for
illecal activity, New increased scope
for the release of confidential informa-
Uon to publie authorities 1s now set out
i the Act whose ariginally severe con-

fidentiality regime is being relaxed in
the light of international disclosure
expectations identified even before the
11th September event. Again one finds
ample new gateways for the release of
confidential information, particularly
where the detection or punishment of
criminal activity is involved.

(5) The Financial Services
Tribunal

Interesting things have happened to
the Financial Services Tribunal. In
brief terms, this Tribunal has
absorbed the former Malta Stock
Exchange Tribunal, and has assumed
new areas of competence. The princi-
pal regulations concerning the estab-
lishment, composition and core func-
tions of the Tribunal are no longer
found in the Banking Act but have
been rightly re-located to the revised

MFSA Act (new section 21).  Some of
the mnew provisions include the
following:

(a) The Tribunal has been assigned
considerable new competence to hear
appeals regarding decisions taken by the
competent authority, the listing author-
ity and by recognized investment
exchanges under the Financial Markets
Act.

(b) The Tribunal has new powers to
hear appeals with regard to retirement
funds under the new Act on that subject.

(c) The Tribunal may now also hear
appeals from aggrieved persons in cer-
tain matters under new provisions
inserted in the Central Bank of Malta
Act. These relate to payment systems
and to the duties of "reporting agents".
Under new section 524, the Central
Bank has been given power to impose
administrative fines up to Lms000.

(d) It has been vested with powers to
order persons convicted of insider deal-
ing or a market abuse offence to makea
payment of compensation to victims
who suffer loss as a result of their crimi-
nal act. Other consequential powers
assigned under the original Malta Stock
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Exchange Act to the Malta Stock
Exchange Tribunal have been removed.

(¢) Finally. the law now clearly states
that an appeal has to be entered in writ-
ing hy not Jater than thirty days from
notification of the MFSA decision being
comtested. and the grounds for the
appeal now have to be "explained clear-
Iyv".

{6) Consslidation of
supervisory functions

These recent reforms seal the consoli-
dation of the supervision of banking and
securities business under one single reg-
wlatory authority.  Since the first
January 2002, the MFSC has been vest-
ed with responsibility for both local
banking and for the small residual off-
shore banking sector (now limited to
two banks). Banking regulation had
been differentiated into local and off-
shore in 1988 with the adoption of the
Malta International Business Actvities
Act. The role of the Central Bank of
Malta in banling supervision (in place
since its creation under the Central
Bank of Malta Act 1967) has now been
brought to an end. Instead, a new
emphasis on its role in monetary policy

= and its operational autonomy has been
ntroduced. The Central Bank’s statuto-
ry objectives have been re-formulated in
new section 4, while a completely new
art is now dedicated to "Monetary
'olicy” (Part II A) which envisages the
setting up of a new Monetary Policy
# dvisory Council.
A similar process has occurred in
westment services business.
Stockbrokers now have only one single
gulatory point of reference, whereas
-eviously securities supervision was
_fectively divided between two agen-
ries, the Malta Stock Exchange and the
FSC. (There would have been three
m.cncies involved but the Registry of
Companies - formerly a government
sartment - has been integrated with
MFSC since 1997). This unlikely
w.ijon of securities regulation hetween
wo separate agencies had occasioned

1 artificial distinctions, a measure of

= datory overlap and uncertainties not
auy Ineally but also In international cir-

" Stockhirokers are now considered
icenned under the Investment

ies Act. Tn the coming months, the
1A shatl also be appointed as the
@ing Authorily. At that point, the
t “ahial] have evolved into a single
m e revulator in the complete
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sense.

In this manner, the new amendments
have completed the process conceived in
1093 for the re-shaping of Malta's regu-
latory framework. That initiative aimed
at gradually developing a single unified
regulatorv authority for financial ser-
vices in the medium term. Alarge part of
the foundations for implementing this
important political decision had been
laid down in the legislation adopted by
Parliament in 1994. These had included
the establishment of the Malta Financial
Services Centre replacing the Malta
International Business Authority, the
introduction of the concept of "compe-
tent authority”, a new investment ser-
vices law, changes in the insurance legis-
lation and some other related changes
that aligned the banking and other laws
to the new policy objective.

Omne might be excused for suspecting
that the single regulatory framework
adopted in Malta simply mirrors the
Financial Services Authority established
in the UK quite recently. This claim
would be historically incorrect. The deci-
sion taken by local authorities was taken
in 1993 and was already partly imple-
mented in the 1994 legislative reforms.
A decision on somewhat similar lines
was taken by the British Government
only in 1997 soon after the election of the
first Blair government. The two process-
es reveal more differences than may at
first be imagined. The backdrop and the
context of the reforms carried out in the
two jurisdictions were hardly similar.

In 1997, the UK had a large financial
services sector organized within a com-
plex framework which mixed self-regula-
tion and regulation within a rather frag-
mented regulatory map. The assump-
tions behind the Financial Services Act of
1086 were re-assessed and indeed con-
tested. The new Labour government felt
that self-regulation was no longer sus-
tainable, that the Bank of England had to
shed its regulatory function and that a
single consolidated agency offered better
guarantees of proper, streamlined and
effective supervision over financial ser-
vices firms and of better consumer pro-
tection.

In 1994, Malta's small financial ser-
vices industry was still in its infancy, no
appreciable investiment services busi-
ness had been developed and an
upgrading of the existing legislation for
banking and insurance was felt to be
desperately over-due. Regulation was
fragmented between three different pub-
lic agencies, partly as a result of historical
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Concluding remarks

The setting up of a single regulator
for financial services is once again at
the root of the latest amendments.
The idea of having a single unified
authority over a single sector is not
new to Malta. The Malta Tourism
Authority was established in 1999
with a similar objective (Act no. XII
of 1999). With a bit of licence, one
might even malke a case for consider-
ing the Malta International Business
Authority as the first single regula-
tor, because its statutory functions
under the 1988 Act gave it total and
exclusive oversight and supervision
over the entire offshore sector. The
offshore sector comprised both ordi-
nary companies and some financial
services companies, including some
banks and insurance companies.
From its origins as a small single
regulator responsible limitedly for a
relatively small offshore sector, the
MIBA has on the strength of succes-
sive legislative steps developed into
a much bigger single regulator
responsible for overseeing and
supervising all financial services as
well as corporate registration and
administration.

The amendments incorporated in
Act XVII should be seen as one of
the final acts in the almost decade-
long exercise of continuously
upgrading and bringing our finan-
cial services legislation and adminis-
trative structures in line with the
ever-changing international regula-
tory environment. The new Act
introduces a distinctly outward-
looking framework envisaging a
greater degree of co-operation and
collaboration with overseas authori-
ties.  Considered in their totality,
the amendments represent a new
point of departure for Malta's
maturing financial and corporate
sector which has certainly made
huge advances since 1988-90 when
the original Malta International
Business Activities Act and the
Malta Stock Exchange Act were put
into place. 4
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