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EDITORIAL 

Publishing a Law Journal is a much needed exercise. The absence 
of any other regular Maltese Literature on Maltese Law is enough in it­
sel.f to emphasize the importance which such a publication should acquire. 

I must state, however, that unfortunately, contrary to the enthusias­
tic views which I nursed before engaging myself in the publication of this 
Journal, co-operation from the members of the legal profession was more 
than wanting. Only a handful were ready to contribute their knowledge. 
It is hoped that in the future, the Law Journal wil~ acquire the attention 
·which I believe should be attributed to it. 

However, one must note at the outset that the scope of a Law J our­
nal is not merely to ~erve as an opportunity for the fully fledged lawyers 
to contribute their knowledge but also to serve as a medium for students 
reading Law. In this way the Law Journal too achieves most of the aims 
of the law Society, viz., "To a.ct as liaison betwe~n its members and the 
Faculty of Law and legal professional organisations" and to "prom.()te 
tht, study of Law in al! its aspects." 

In furtherance of its aims, the Law Society has worked incessantly 
and has proved itself to be not only a mere potential but also an actual 
strong contribution to the promotion of the study of Law especially by 
organising regular forthnightly lectures on a wide range of topics which 
directly or indirectly are of extreme interest to Law Students and Law­
yers aUke. 

It is also the scope of this Law Journal to provide interesting mate­
rial to persons who, though not being lawyers, are interested in the legal 
filed. Legal education must be within everyone's reach. Knowledge of 
thf Law is not only a duty but is a right. Unfortunately, however, this 
fundamental right is being seriously hampered by a disastrous halt in the 
JYublication of the Laws of 'Malta and the Judgements of the Maltese 
Courts. This is a serious and immediate problem which should be solved 
forthwith. The very saying that the Laws of one'$ own homeland are 
unavailable even to those who desire to know them or require to have 
t:hem available for academical studies is repellable. It is hoped that this 
_problem, though obviously known, be tackled. 

May I finally express my warm thanks to all those who have helped 
us in the publication of the Law Journal and also in the other activities 
of the Law Society. Special mention has to be given to Professor J. Cre­
mona LL.D., who has once again supplied us very kindly with a handsome 
contribution and to Professor J. M. Ganado, B.A., Ph.D.(Lond.), LL.D., 
whose sincere interest and constant help has been greatly admired and 
appreciated. 

The Editor 
PHILIP FARRUGIA RANDON 
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PROCEDURAL ANOMALIES IN 

CONSTITUTIONAL CONTROVERSIES 
- by PROF. J. l\f. GANADO, B.A., Ph.D.(Lond), LL.D. 

I. WIDENING SCOPE OF SUCH CONTROVERSIES 

Since the creation of the Constitutional Court in 1964, the number of lawsuits 
concerning the Constitutic>n and its Fundamental Rights sections has been very 
limited. This may reflect well on the drafting of the Constitution and also on the 
absence of violations of the guaranteed Fundamental Rights, but -it may also be 
due to an insufficiency of awareness on the part of the population in general, as to 
the full implications of the standards imposed by the constitutional provisions and 
the types of remedies ensuing therefrom. It is incumbent upon everyone, and espe­
cially the members of the legal profession, to question even long accepted prac­
tices and to apply to them the tests resulting from the con...c1titutional provisions. 
For example, according to long standing practice, an arrested person is not given a 
written statement of rthe charges for which he is placed under arrest. The charge 
is read out in Court and copies can be taken by the accused or his lawyer. However, 
the Constitution requires that the accused be supplied with a written chargesheet 
and: had it not been for the exclusion of the basic Codes from the purview of s.47 
of the Constitution, the procedure that had normally been followed might well have 
been held to be unconstitutional{!). 

Let us take another example. Being 
confronted with a claim for additional 
tax comes within the experience of pro­
bably the majority of taxpayers. As 
the Income Tax Act gives the Commis­
sioner an administrative discretion in 
regard to the imposition of such addi­
tional tax, it has unfortunately been 
the practice of the Board of Special 
Commi~ioners not to interfere with the 
circumstances and reasons leading to 
its imposition (2). In 1964, up the enact­
ment of the Constitution which gua­
ranteed a fair hearing by an impartial 
body on all matters concerning the de­
termination of civil rights(3), any form 
of discretion on the part of the Com­
missioner on a matter which is really 
of a judicial or quasi-judicial character 
became unconstitutional. The result is 
that either the Commissioner has lost 
his discretion or, alternatively, the 
Board wil"l have to investigate the fah- · 

ness or otherwise of the imposition of 
the additional tax ( 4). 

Nothing contained in or done under 
the authority of the provisions of the 
Civil Code, Commercial Code, Criminal 
Code, Code of Police laws, Code of Civil 
Procedure{S) and the Land Expropria­
tion Laws (as obtaining in 1964(6)) can 
be regarded as being in violation of. the 
Human Rights provisions. The exclu­
sion of these Codes or Laws from the 
application of the Fundamental Rights 
provisions may have been due to a fear 
that the task of modifying th~ basfo 
codes would have been too much and 
too dangerous to complete within the 
period of three years imposed by the 
Constitution for the amendment of 
Laws for the purpose of making them 
conform. to the Constitution. There was 
only one case (7) in which it was alleged 
that a provision of one of the basic 
Codes (namely the Criminal Code., was 
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in conflict with the Constitutional pro­
visions. There are undoubtedly other 
cases of conflict, but there is no reasl)n 
why one should harbour any special 
fear that the removal of the special 
treatment accorded to the basic Codes 
would lead to undue confusi m and 
change. If an individual claims that the 
Human Rights sections of the Consti­
tution are being violated by the provi­
sions of these codes, he should be at 
liberty to raise the matter for the 
Court to apply the appropriate rem.oily. 
The position of the Land Acquisition 
Ordinances may present a different 
case as it is known that the compensa-, 
tion awardable under those Ordinances 
is in most instances less than reason­
able and adequate compensation and a 
Court would certainly hold them to be 
unconstitutional. It seems, therefore, 
that these Ordinances should be exa­
mined and discussed on their own par -
ticular merits and the necessary chan­
ges should be effected by legislati0n:s.1. 

It has been officially stated that the 
individual petition to the Commission 
and Court of Human Rights of the 
Council of Europe is going to be re­
cognized by the Government of Malta. 
This is a welcome step, but one must 
appreciate that su<!h a right is ~atur­
ally restricted within the margms of 
the European . Convention of Huma.11 
Rights. The same liberal tendency 
should have the effect of eliminating 
the basic Codes from the entrenched 
position which they possess at the 
present moment and also to liberalize 
the Constitution or correct the defects 
which have so far appeared(9) . 

The above suggestions may possibly 
increase the numbers of lawsuits in­
volving constitutional issues. In the 
limited number of cases we have had 
so far, doubts have ar.isen on the .ex­
tent of the Constitutional Court's JUr­
i'1.diction in relation to that of the 
Court of Appeal and a greater incid-

ence of such lawsuits will undoubtedly 
have the effect of highlighting the dif­
ficulties on jurisdiction and the inade­
quacy of the procedure when such dif­
ficulties arise. It is therefore neces­
sary to rectify the position also from 
the purely procedural angle. 

II. Jurisd:ictir>n of Constitutional Court 

According to s.96(2) of the Consti­
tution, the Constitutional Court has 
jurisdiction to hear and determine:­

(a) Such questions as are referred 
to in s.64 of the Constitution, namely 
any question whether-

(i) Any person has been validly 
elected as a member of the 
House of Representatives. 

(ii) Any member of the House has 
vacated his seat therein or is 
required by the Constitution 
to cea.se to perform his func­
tions as a member 

(iii) Any person has been validly 
elected· as Speaker f r o m 
among persons who are not 
members of the House, or 
having been so elected, has 
vacated the office of Speaker. 

(b) Appeals from decisions of the 
First Hall of Her Majesty's Civil Court 
under s.4 7 of the Constitution, which 
is the section granting an action for 
the enforcement of the provisions pro­
tectinng the Fundamental Rights and 
Freedoms of the Individual. It should 
here be noted that if an action had al­
ready been made under a previous 
Constitution in order to enforce some 
Human Rights section, an appeal from 
the relative judgment is to be made 
to the Court of Appeal and not to the 
Constitutional Court, (10) bec~use the 
Constitution in this sub-section refers 
specifically to Fundamental Rights 
Actions based on the 1964 Constitu­
tion. 

(c) Appeals from decisions of any 
Court of original jurisdiction in Malta 
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on questions as to the interpretation of 
the 1964 Constitution. It must be noted 
that the First Hall of the Civil Court is 
not the only Court of original jurisdic­
tion. The provision certainly includes 
the Commercial Court and the Courts 
of Gozo in their superior jurisdiction. 
Would the Inferior Courts be included? 
They are Courts of original jurisdic­
tion; it is true that they have a juris­
diction severely limited by value but a 
question of interpretation of the Con­
stitution may arise as an incidental 
matter to a lawsuit within their juris­
diction. ( lOa) 

(d) Appeals from decisions of any 
Court or original jurisdiction in Malta 
on question as to the validity of laws. 
The same comment made in respect of 
(c) applies here too. 

In both sub.paras. (c) and (d) we 
find an exclusion as to those decisions 
which may fall under the Fundamental 
Rights sections of the Constitution. It 
seems that this exclusion is i}\troduced 
merely for the purpose of avoiding du­
plication. In fact, all appeals from de­
cisions on actions made under those 
sections will go to the Constitutional 
Court in accordance with sub-para (b). 

ID. Division and proliferation of 
actions 

Even a cursory reading of s.96 
shows that in regard to sub-para. (c) 
and (d), the ConstitutionaJ Court will 
be called upon to deal possibly only 
with one aspect of a particular lawsuit. 
For example, in the Broadcasting 
Authority Case, (11) the action was 
based on s.122 of the Constitution and 
on s. 7 of the Broadcasting Ordinance. 
Questions on interpretation of the for­
mer would have to be decided upon by 
the Constitutional Court, while ques­
tions on the interpretation of the latter 
would have to be decided by the Court 
of AppeaJ. It often happens that in one 
action various legal grounds are put 

forward, with the result that if one o-t 
them happens to be a provision of the 
Constitution needing some form of in­
terpretation for the purpose of apply­
ing it to the particular case, the Court 
of Appeal will find itself without jur­
isdiction to determine the issue. 

With regard to actions based on the 
Fundamental Rights provisions of the 
Constitution, from a procedural point 
of view,, it may appear that there is 
no dificulty. In fact all actions based 
on s.47 must be commenced by means 
of an application filed before the First 
Hall of the Civil Court (12) and ap­
peal therefrom is to be made again by 
application to t h e Constitutional 
Court (13). However, even here it may 
happen that a plaintiff may wish to 
base his claim on various grounds, 
some based on the ordinary law and 
some based on the Fundamental Rights 
pravisions. In sueh a case, it is neces­
sary to make two ,separate actions: 
one by means of a Writ of summ-0ns 
and the other by means of an applica­
tion. Although they are filed before 
the same Court, it is very often the 
case that they are heard by different 
Judges, unless a specific order is given 
by the Court to have the two cases 
dealt with together; (14) however, the 
existence of two separate actions in­
variably causes difficulties of preced­
ence and delays in the hearings.. Two 
s·eparate cases lead to two separate 
appeals and, for the reasons mention­
ed later, two separate cases may easily 
proliferate into three or four separate 
appeals. 

Actions based on the Fundamental 
Rights sections are normally intended 
to be made use of only in def a ult of 
other rights of action based; if a per­
son has a right of action under nor­
mal law, he is expected to avail himself 
of that right of action before resort­
ing to the Fundamentnal Rights sec­
tions (15). The difference in the pro-
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cedure may perhaps be intended tu 
underline this difference between these 
two remedies. However, the r.ule that 
a. plaintiff should not resort to the 
Fundamental Rights action, if he pos­
sesses other actions or until he has 
exhausted his other remedies, is not a 
binding rule in accordance with s.4 7 but 
only a rule of guidance to the Court 
which has a discretion not to grant the 
remedy under s.4 7 if it is satisfied that 
other remedies are available. 

Certainly it would be quicker, less 
expensive and more practical for the 
same Court to hear all the evidence and 
submissions in one and the same case 
and then decide whether to make use 
of the discreteion which the law con­
fers upon it. The effectiveness of these 
remedies very often lies in their being 
given quickly and it is imperative that 
procedural complexities be eliminated 
as much as possible. 

IV ~~:eltilltmn of the 
~ 

With regard to the exclusive JUr1s­
diction of the Constitutional Court to 
interpret the Constitution, from a the­
oretical point of view there may seem 
to be no difficulties hut in practice we 
come across the problem as to what 
is really meant by 'interpretation of 
the Constitution'. Surely, a mere refe­
rence to a provision of the Constitution 
or a mere application of it is not 'inter­
pretation'. Interpretation in the strict­
ly technical sense of the term comes 
into play only when there is a matter 
of doubt as to the meaning of a par­
ticular provision or as to its extent or 
mode of application to a particular 
case. It is, however, obvious that the 
line of demarcation, where mere read­
ing and understanding end and inter­
pretation in the proper sense begins, 
is an extremely uncertain line and very 
often depends on the subjective cri­
teria of the particular Judge. It is to 

te expected that, if a Judge feels that 
a provision of the Constituti'on is not 
clear and calls for interpretation, he 
should f:ay so clearly, and, if he has 
jurisdict:.on, decide the point separate­
ly; alternatively, if he does not have 
jurisdiction to decide the issue, then 
one of the parties wiJ be given a time­
limit to make the appropriate proceed­
ings. In either case, an appeal to the 
Constitutional Court is possible. 

The Constitution refers to the case 
in which a point of interpretation of 
the Constitution arises 'for the first 
time before a Court of second in. 
stance'. What do the words., 'for the 
first time' really mean? The point may 
have been r.ef erred to, directly or in­
directly before the Court of first in­
stance, but neither the parties nor the 
Court ma.y have considered that the 
question raised an issue of interpreta­
tion properly E:-0 caUed More import­
ance may be given to the issue when 
the matter is discused further after 
the judgment. Would the point have 
been raised for the 'first time' when 
it is discussed again before the Court 
of Appeal and the Court of Appeal 
feels that, strictly speaking, interpre­
ta.tion by the Constitutional Court ts 
called for? The reply to the question 
may bring aoout effects of consider­
able practical importance. In fact, if 
there is some point of interpretation, 
then an appeal should be made not only 
to the Court <;>f Appeal on the merits 
of the cas·e but also to the Constitu· 
tionanl Court on the question of interR 
pretation of the Constitution. Failure 
to make such a ~ond appeal' may 
mean that rthe question cannot be 
raised again as that part of the judg­
ment would have amounted to an im­
plied 'reSl judfoata''. After all, the 
Court of Appeal would not be able to 
say that the question had arisen 'for 
the first time' before it and, therefore, 
\t would not be in a position to give the 
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reference which is provided for in s.47 
( 3) of the Constitution. The position 
can produce serious hardship and un­
fairness and should not be allowed to 
stay as it is. 

The three appeal judges are normal­
ly also three of the judges sitting in 
the Constitutional Court. It is often 
very clificult to take a point of inter­
pretation in isolation from the merits 
of a case or at least some of the main 
facts of the case. In the judgment of 
the Constitutional Court there may be 
certain expressions of opinion re­
flecting on the merits of the case. 
Would the judges of the Court of a p­
peal be able to continue the hearing 
before the Court of Appeal or w-0uld 
they find themselves debar.red from 
continuing the hearing on the grounds 
of some ·expression of opinion in tlie 
Constitutional Court's judgment re­
flecting on the merits? This depends 
on the details of each case but if they 
have to abstain, there will be obvious 
practieal difficulties by reason of the 
small number of judges on our bench. 

V. Cbnfllets of Jurisc&tlon 

With regard to the exclusive juris­
diction of the Constitutional Court to 
decide on questions of validity of laws, 
much the same difficulties that have 
been encountered in regard to the in­
terpretation af the Constitution can 
arise. A problem has arisen in a case 
which wil probably remain unique(l6). 
There is still penrung before the Court 
of Appeal a Human Rights action in· 
stited on the basis of the 1961 Consti· 
tution. The Act impugned was Act I of 
1963 enacted on the 15th February 
1963. As the action was not a Funda­
mental Rights case based on s.4 7 of 
the Constitution, it obviously did not 
fall within s.96(b) of the 1964 Consti­
tution but it did involve the question of 
the validity of Act I of 1963. There­
! or-e, the ~ificulty arose as to whet'her 

it came within s.96(d) referring gen­
erically to questions of the validity of 
laws without any limitation. Two ap· 
peals were made and quite a long time 
had to elapse before the hearing of 
the case could actually commence, in 
order to discuss which of the bearings 
~hould take precedence. Ultimately it 
was decided that, although one of the 
points at issue was the validity of a 
law still that point arose as part of a 
Human Rights action based on the 
1961 Constitution. The Constitutional 
Court declared itself to be incompetent 
and the case was held to fall within 
the sole jurisdiction of the Court of 
Appeal. Both parties to the case fav­
c·ured the adoption of such a solution 
because at l~ast it terminated the un­
certainty that had prevailed and the 
necessity of dividing the actions into 
two parts with unavoidable confusions 
and delays. 

VI. Conclusion 

Most of the difficulties to which I 
have referred have already been en­
countered. There is no doubt that there 
are other la-tent ones. The main sug­
gestions that arise from the observa­
tions made in the present paper are 
the following: 
a. The basic Codes should be removed 

from their present entrenched po­
sition. 

b. Any judgement of the Constitu· 
tional Court on the question of 
jurisdiction or extent thereof, 
should be binding on any other 
Court and, in case of conflict of 
judgements on such matters, the 
judgement of the Constitutional 
Court should prevail. 

c. The procedure in oonstitution~l 

matters should be more flexible. 
Particularly, the Court should 
have authority to give relief 
in cases in which time·limits for 
the making of appeals are deemed 
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to have lapsed on account of the 
procedural difficulties animadvert­
ed upon. This amounts to the "res­
titurt:io in integrum" which tradi­
tionallly existed in our procedural 
system but which was recently 
held to have been tacitly abro­
gated( 19). 

d. In the cases in which the prescrib­
ed procedure before the Court of 
First Instance is by a.p.plication, 
the procedure by writ of summons 

< 1) Police-vs-iFranc-esco Oerto decided by 
the Constitutional Court on the 14th 
August 1008. 

<2) Deci-sions Nos. 23/ 66; 3il/ 66; L6/7l0 
decided by the Board of special Com­
mission€rs for Income Tax an<l Tax 
Cases Nos. 29, ~. 5'7. 84 delivered by 
H.M. Court o-f Appeail. 

(3) S.4I0(2) of the Constitution. 
(4) The point was raised :in a urn in­

come tax appeal. How-ever, 1t was 
not declded by the Oourt, because 
the additional tax was canc-elled by 
the Commissioner of Inlan<l Rev­
enue. 

(!)) Vide First Schedule to the Constitu-
tion and s.41!W7) of the Constitution. 

(6) S.48(9) of the Constitution. 
(7) Polic.e-vs-Certo supra. 
(8) The hardshi-p arising from the appli­

cation of the pr-0visions of the Land 
Acqu1sltion Ordinances was the cause 
of an appeal to the Judicial Com­
mit.tee. of the Pnvy council in the 
case Depasquale noe. et vs Aqu111na 
et disposed of by the Judicial Oom~ 
mittee on the 11lth March 19'71. The 
Judicial Committee agreed with the 
Court of Appeal's rigid and literal in­
terpretation of the provisions of the 
Ordinances in contrast with the lib­
eral interpretation followed by the 
First Court. 

(9> One exam1>Le of a serious defect that 
has been encountered in practiee 
r·elates to s.8-r(3) where by the Con­
stitution the Prime Minister 1s re­
quired. t.o :perform any function in 
accordance with 'the r.ecommenda­
tion of or, after consultation with , 
any person or authority, the ques­
ti-On whether he has in any case re­
ceived, or act€d in accordance with 
such recommendation or whether he 
has consulted with such :person or 
authority shall not be enquired intp 
in any Court. This provisi()n in 
reality stultifies the guarantees af­
forded by other provisions of the 
Constitution. During the pre-Ind-e­
pendence talks, this provision was 
criti-cise<l by the Malta Labour Party 
which suggestect that it should be 

should be equally valid. In this 
way the incidence of duplication of 
actions will be diminished. In s. 164 
of the Code of Civ11 Procedure 
there is a precedent for alterna­
titve modes .of procedure and the 
Court is given a wide discretion. 

e. Greater woeedural flexibility for 
references to the Constitutional 
Court directly or to the Civii Court 
should be introduced. 

restricted only to the cases in which 
the Prime !Minister is required to 
consult with any person or autho­
rity, but should not apply to the 
cases in which h.e1 is required to act 
in accor<lance with the .recommen­
da-tion ·of any person or authority 
CVi<Le p. 99 of "Malta Independence 
Conf erenee 1003 - M.'M.S.O. Amend 
21~1) 
Such a suggestion was fully justified 
and 1t is strange that it was not 
adopted in 1964. 

< 10> Ganado noe.-vs-'Borg Olivier n c>e. anji 
Ganado noe.-v.s-Felice noe. decided 
by the Constitutional Court on the 
1-0th March 19'71. 

<11) Mintoff noe.-vs-Montanaro Gauci 
noo, doecided by the court of At>J>eal 
on the 22nd May 19'71. 

<12) s.2 of the Fundamental Rie;hts and 
a;'reedoms Rules of Court 1964 (-L.N. 
4i8 Of 19&4) 

(13") s.2 -0f H.M.'s Constitutional Court 
Rues of Court 1-964 (L.N.49' of 1004). 

(14) Such an Order was given by thP. 
First Hall of the Civil Court in the 
case Mintoff noe. - vs - Montanaro 
Gauci noe. wh-ich was ·ultimately 
withdrawn before the Constitutional 
Court on the 24th June 19'11. 

<15) The proviso to s.4'7(2) of the Consti­
tution. 

(1 6"} Ganado noe.-vs.-Borg Olivier n oe. 
and Ganado noe.-vs.-Felice noe. 
which are pending before the Court 
of Appeal. 

{ 17) s. 77~ et seq. of the Cede of Ci vii Pro­
cedure. 

<la> The possibUity of both Courts dec­
clininp.; j urisdicti<Jn arose in a Gozo 
app~al. With regard to the decision 
of a particular point of procedure 
both the Court of Appeal in Malt~ 
and thP. Gozo Court of Appeal held 
themselves not to hav·e jur!S<ii-ct!on 
(vidP. Compagno noe vs. Bajada et. 
decided by the Malta .C~urt of Ap. 
peal on the 23rd Februat'y 1962). 

l 19> Vide Judg-m:nt of H.M. Cout't cf au­
peal On its Inferior Jurisdiction) ·1n 
cas e ''!Misrahi vs, Cassar" of lQth 
J·une 1965. 
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THE BENEFIT OF THE SEPARATION OF ESTATES 
by FRANCIS LANFRANCO 

In consequence of the 'confusion' which occurs between the personal estate of 
the heir and that of the inhe-ritance (in ~uccession), the creditors of the decujus 
tecome creditors of the heir, and tho~e who were a:1ready his creditors can obtain 
satisfaction of their debts from the property inherited. This state of affairs can 
prove to be prejudicial to U:.e creditors and legatees of the deceased, especially 
when confronted ty an heir who is inur:dated with debts. In ·order to safeguard 
their interests these individuals may xe:wrt to the "Benefit of the Separation of 
Estates." 

As in the Italian Civil Code of 1927, 
th;s ~titute forms the subject-mat­
ter of a separate title under our Civil 
Code, coming directly after "Priveleges 
and Hypothecs'''. The new "Cadice Ci­
vile Italiano'' and the French Civil 
Code have perhaps more appropriately, 
p'aced the Institute under the Law of 
Succession; but our legislator prefer­
red to keep the "causes of prefer­
ence" side by side. In fact section 3 of 
Ord. XI of 1856, which brought this 
Law up to date, says that "Le cause 
legittime di prelaziolle sono i privileg­
gi, le ipoteche, e ii 'benificio della se­
parazione deI patrimonio' " 

This Institute derives from the "Se­
paratio Bonorum" of Roman Law; 
but whilst the latter brought about a 
'complete separation' of estates, keep~ 
ing the estate of the decujus exclu­
sively for the satisf·action of his cre­
ditors and that of the heir for the s~t­
isfaction of his personal creditors, in 
modern law there is no such absolute 
seperation. In the words of S. 2201 of 
the Law "The benefit of seperation of 
estates is the right which the creditors 
of a deceased person and his legatees 
have, to demand that the property, both 
movable and immovable, of the inhe­
ritance be seperated from the parti­
cular property of the heir~ and applied 
to the payment of their respective 
debts or legacies with preference over 
aB the hdr's erediitOlrs'" i.e. this benefit 

ensures the "preferential treatment" 
of their heirs and legatees of the d~­
cujus, but it does not create two dis­
tinct masses and even the creditors of 
the heir can resort to the property of 
the inheritam;:e for the satisfaction of 
their claims, after the creditors of the 
s·aid decujus have been paid. Another 
characteristic of the said Institute, 
which again serves to distinguish it 
from the "separatio bonorum", is that 
since the ·benefit of separation is grant­
ed in the interest of the creditors of 
the deoojus and not in that of the heir 
- there is nothing to stop the credit­
ors and legatees, who have had re­
course to this benefit, from further en­
forcing their claims on the personal 
property of the heir. 

It has often been said that the 
"Benefit of the Separation of Estates" 
is diametrically opposed to the "Bene­
fit of Inventory" in the Law of Succes­
sion - both produce a separation of 
the property of the inheritance from 
that of the heir; but the latter is 
granted to the heir in order to separ­
ate his property from the rights of the 
c:redifurs of the inheritance of the 
legatees, whilst the "Benefit of Sepa­
ration" is granted to the creditors of 
the deceased and to the legatees as 
against the particular er.editors of the 
heir, who cannot demand this separa · 
tion against th~ creditors of the in­
heritance. A judgement of the Court 
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of T1>riiw (Moderni vs. Erba 25th July 
1884} held that "L'accetaz.ione della 
eredita col 'benefizio d'inventario esi­
me i creditori del defunto d.al chiedere 
la ~eparazione dei patrimoni, giacche' 
quest'articolo e scritto unicamente 
nell'interesse dei creditori che vogliono 
premunirsi nel caso di decadenza dell' 
erede dal beneficio d'inventario'. 

"The benefit is granted to all the 
creditors of the deceased indistinctly­
priviledged,, hypothecary and simple, 
and to the legatees who become credi­
tors as soon as the succession is 
opened". Although Maltese Jurispru­
dence on this Institute is very limited 
indeed, the question as to "whether 
there is also need for the hypothe­
cary creditors of the deceased to re­
sort to this benefit" appears to have 
been of some concern to our Courts, in 
the past. In Molllia vs Ferriggi (XVI.1. 
10th June 1898} the Court of Appeal 
held that "I creditQri ipotecarii del de­
funto rum hainno b!sl)gno di valersi del 
beneficio della separazione dei patri­
monii per non essere pregiudicati dai 
creditori particolari dell'erede." In ar­
riving at this decision the Court based 
its.elf on a previous judgement of the 
same Court - "come e' stato ritenuto 
da questo Corte nel'Concorso dei cre­
ditori dei fratelli Zammit vs. Negte. 
P8it>fo E'Juil.' " (3rd Feb. 1894). It is 
true that, in r'ela tion to the benefit of 
seperation, this Court said " ... si ve· 
rebbe a ritenere che quella separazione. 
Eia una m.i.sura che riguarda solamente 
i creditori ehirografari o quei credi­
tori rispetto ai quali o non sia iscritto 
la ipoteca c-0ntro ii defunto~ ovvero tale 
ipotec.a abbia al tempo della morte per­
duto la sua efficacia; "but then the 
Court goes on to say "cio' pero' non e' 
da riteawrsi poiche' la legge non fa una 
tale distinzione e quin.di non e' nean­
che' a fa..rsi dai tribunali'' and in an­
other part of the same judgement the 
Court quotes il "Trattato della sepa-

razione del patrimonio del defunto da 
quello dell'erede" by Prof. Melucci 
which says "Non osservando le forma­
lita' presc.ritte per la conservazione 
del;a causa legjttima di prelazione de­
rivante deJ.la separazione dei patri­
monii, il c.reditore del defunto viene 
m~o al pari del creditore dell' erede e 
concorre con lui senza alcuna prela­
zione, e sebbene ii creditore de! defun­
to • Ui'll cred~re ipoteoari-0 . . . " In 
ar-riving at its decision, which i~ 

meant to be on this latter judgement, 
the Court in Mallia vs. Ferriggi ap­
pears to have missed out much that 
was relevant in the said judgement. 
The benefit is personal to the credi­
tors and legatees who have made the 
"demand", and "shall not operate ex­
cept in favour of the persons exercis­
ing it" S. 2209(2) This is also the ac­
cepted view in both France and Italy­
"Questa preferenza non spetta a tutti i 
creditori del decuius e a tutti i legatori, 
ma soltanto a eoloro che 1-abbiamo es­
ercitata." Turrente Laurent dismisses 
the idea that the creditors and legatee, 
who ·exercises this right, may be actin1g 
under a tacit mandate or as a negoti­
oru.m g.estor of the others and he is in 
agreement with the French Courts 
"che' la separazione dei patrimonii non 
puo' gi-ovare ·se non a quel~i che l'han­
no doomndato." 

The Creditors and legatees cannot 
exercise the "benefit of Separation of 
Estates" if there has been novation, by 
a.cknow1€dging the heir as the debtor 
(2209(11)). N-0vation may also be im­
plied from certain acts performed with 
the heir as representative .of the decu­
jus. 

The benefit may be exercised "in 
respect of all the property ind,iscrimi­
n'Sitely ;and 1or the jseperation of one or 
mOO"e things specified in the demand 
(2209(3)) In Italy, in the words of 
Torrente, "la s·eparazione ha cara ttere 
particolare e non universale: essa si 
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esercita non suil'intera massa del pat­
rimonio ereditato, ma sui singoli beni 
che la costituiscono." As in France 
and Italy, in Malta this benefit can be 
exereised over both nwvables and hn­
movables. It takes the form of a "judi­
cial demand" in case of movables and 
in regard to imm-OV.ables there is a "re­
gistration" of the benefit, in the man­
ner prescribed for the .registration of 
hypothecs. This is in keeping with Ita­
lian Law; but there se·ems to be a di­
vergence of opinion in France, where 
according to Demolombe both doctrine 
and jurisprudence are "uncertain and 
obscure" with regard to the manner in 
which this l:enefit is to be exercised. 
This obscurity is to a great -extent due 
to Demolombe himself., in the opinion 
of L".1.urent who is in agreement with 
Poihiier that "a solution to the problem 
can be found in :the text of the law it­
.self." The relevant sectie>n of the law 
(S.878) speaks of "a demand'' !lnd this 
demand can be none other thanJ "a judi­
cla.I. d·emand."' In regard to immovables 
"oltre l'iscrzione occoITe anche' una 
domanda" - La.urent. Thus in this 
case the author is of the opinion that 
registration is not sufficient; but that 
the demand prescribed in the Law 
shclll.ld also be put forward. On the 
otherhand, our Law and its Italian 
counterpart state quite clearly that 
"the registration takes the place of 
such demand" 

In Malta this right may only be ex­
ercised within the period of one year 
from the opening of the succession" S. 
2203. Italian Law prescribes the rat­
her short period of three months and 
SB~. 880 of the Fre."lch Code says that 
this right may be exercised over im­
movables ohly "finche' esistono in po­
tere deil'erede". In regard to movables 
the term o-f prescription of three year3 
would apply. It is evident that separa­
tion becomes impossible· after the lapse 
of a considerable period of time for it 

is a universal presumption that with 
the passage of time the confusion be­
tween the estates of the heir and the 
inheritance in<!reases and a day ar­
rives when it becomes impossible to 
distinguish the one from the other, es­
pecially in 1egard to. movables. 

Our Civil Code is ip. keeping with the 
Italian Code of 1927. in regard to the 
"alieoo1tbn of the hereditary pro­
perty"', though no mention of such sales 
is made jn the present Italian Code 
and the French Civil Code. The Law 
distinguishes between alienations made 
prior to the exercise of the benefit 
and those made after the benefit is 
ex;ercised :-

In the former ~ase the benefit may 
still be exercised over the price "which 
is sU.1 due" (S. 2204) If the price has 
been paid, it becomes one with the pro­
perty of the heir -a.nd thus escapes the 
hereditary creditors - this being a 
consequence of the ri·ght of ownership 
and a measure of the respect which is 
due to it. If the property is aliena.ted 
after the e.x~ise of the benefit, the 
rights of the creditors and legatees 
continue to subsist in relation to the 
immovable property; but any such 
alienation of movables (except with 
regard to litigious rights) shall remain 
unimpaired. In "Buha.gialr utrinquen 
(12th Feb. 1897 Vol. XVI. 11) Judge 
Giovanni Pullicino said that ur credi­
tori del defunto ed i le.gatori che eser­
citono I'azione di separazionen dei pa­
trimonii p~no chiedere in riguardo 
ai mobili ereditarii le cautele ied i pto­
vedlmftnti c~tori che la Corte 
credess.e necessarii nel loro interessi." 
This view is upheld by the French 
Courts and by Demolombe. Prof. Me­
lucci makes reference to it in his treat­
ise on the Seperation of Estates. 

AlthoUJgh the French Civil Code 
makes no direct reference to ali.ena­
tions of this sort, the French hypo­
thecary low in relation .of immovables 
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lays down that "the heir may not make 
any a.Henation prejudicial to the cre­
ditors within the period Qf six months 
from the opening of the succession." A 
contrariu sensu one c01.id argue there­
fore that s.ales made afiter this period 
of six months w.ould remain unim­
paired and the price would be the pro­
perty of the heir. Where the sale of 
movables is concerned, La.uren.t affirms 
that the creditors have no 'droit de 
suite' against the 3rd par.ty in posses­
sion. 

One of the effects of this Institute 
is the 11ight of sutt of the creditors 
and legatee .against third parties in 
possession of hereditary immovables. 
As to the moment when the benefit 
becomes operative, one must refer to 
the date of registration. A registration 
effected within three months from the 
opening of the succession will be op­
erative fr10m such date, in regard to 
immovable alienated within that period 
(S.2208); if the be~efit is registered 
later~ it will operate from the day if 
registration. 

Thie cliief aim of the benefit is to 
grant the creditors and legatees of the 
decujus a right of preference over the 
p13.l'tieular creditors of the heir, even 
though privel~~ and hYp(>thecary; 
and "Kontra wirt battal ma" tista.x 
tintala.b is-separaz-z:joni tal-patrimon-

ju g.haliex sakemm il-wirt jibqa' bat­
tal hemm partrimonju wiehed wahdu" 
- GitJSiePpe Ch£.tteuti vs. Valentino 
Malia, Harding (22nd Nov. 1934-
XXIX.11. P109). The only effect of the 
Seperation is that of prot.ecting the 
said creditors and legatees from any 
prejudice they might sustain in conse­
quence of the claims of the partiOUJlar 
creditors of the heir. However, their in­
ternal relations remain unimpaired and 
they retain the same order of rank­
ing'' ... . this benefit maintains in 
favour of all and each of them, in com­
petition, such rights only as are com­
p·etent to them respectively, according 
to the nature and the conditions o.f 
their debts and other rights over the 
property of the inheritance" (S.2202). 
The· death of their debtor cannot in 
any manner alter the internal position 
of the creditoTs, making it roore fav­
ourable and otherwise. It can only 
bring about a new class of creditors -
the "legatees" who rank after the 
creditors. 

"Tutti i car a tteri che abbiamo de­
linea to inducono a ritenere che per 
effetto de:ta separ.azione viene a costi­
uirsi un vero e proprio diritto reale di 
garanzia sui beni che ne formano l'og­
getto, anologo al pegno e all'ipoteca" 
- Cicu. 
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LEGITIMATE 
Wha.t is the 'raison d'etre' of legiti­

mate defence? What justifies it? When 
and under what cirownstances? 

$'elf-defence is a rig_ht based on 
common sense because it comes as a 
n_atural instinct. It is an inherent right 
to protect onself from any personal 
aggressor and, since we live in a civil­
ired. worJd, we shouitd feel ourselves 
constrained if not bound by human 
sympathy to defend others who are 
unjustly assaulted and in need of help. 

This natural right of every individual 
is not a modern concept of law, but ~t 
has been the theme of great philoso­
phers. Ciooro the greatest phil'Osopher 
of Rome, who also ·happens to be the 
first known legal writer, writes in 'Pro 
Milone' Chapter 10 et seq., that the re­
pelling of aggression by force is a natu­
ral instinct: 

'Est haec non script.a, sed nata lex, 
quam non didicimus accepimus, 
leginws, verum ex natura etc.' 

HOBBES, a modern English philoso­
pher from the positivist school, again 
states in his book 'LEVIATHAN' 
Chapter 27: 

'for no human law can oblige a 
man to abandon his own preserva­
tion'. 
Legal writers do not justify this de­

fence with a mere philosophical state­
ment, but they produce legal argu­
ments. Carrara looks at it from the 
subje~tive point of view . . He arg11€s 
that if the state, because of any cir­
cumstanoo whatsoever, is incapa.ble of 
protecting the rights of an individual, 
while that individual ·himself has that 
ability, then the right of protection of 
which the state possesses, passes auto­
matically on to the individual himself. 
In fact Carrara says: 

'Il f ondamento della legittima dif e­
sa riposa sul principio che, cessi 

DEFENCE 
nella societa la funzione del punire 
aLorquando la difesa. privata pos­
sa essere efficace ed invece si pale­
si impotente od insuffi.ciente la di­
f esa pubblica., 

ANTHONY RUTTER GIAPPONE 

The positivist school bring a differ­
ent argument to justify the legitimate 
defence. They say: 

'che l'interesse dell'aggredito coin­
cide coll'interesse sociale, nel sen­
SOt che la societa ha maggiore inte­
resso aEa c.onservazione dell'indi­
viduo aggredito, ch'e individuo 
onesto, in confronto della conser­
vaziione dell'aggressore, che'e indi­
vlduo criminale ed antisociale'. 
Other authors disagree with Carrara 

and the subjective point of view, and 
they justify the self defence objective-
1 y. These authors: 

'posero la ragione della legittima 
difesa non piu ne11' elemento sog­
gettivo del reato ma nell'elemento 
oggettivo, affermando che l' atto 
eon ciu si respinge l'a.ltrui inguista 
violenz.a e Conforme al diritto e 
manca, quindi, di quel!a antiguiri­
dicita che e necessaria perche 
un'a.zione possa venire elevata a 
reato'. 
Thus, in the act of self def enee~ there 

is ~acking that element which is neces­
sary to make the act a crime, viz, the 
'actus reus'. 

Florian together with Fem does not 
agree with the above arguments and 
he insists: 

'che la guistifi.icazione sia nei moti­
vi determinanti al rea to'. 
Professor Sir Anthony Mamo seems 

to agree with Ca?Tara's theory, when 
he states that: 
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'Where the hand of the state on 
account of the time OI' place in 
which the agression takes place 
cannot intervene to protect him, 
every person is entitled to resist 
by force any wanton aggression.' 
It would l:e better, now, before we 

pro<:eed1 to have a look at what the 
Criminal Cede rays on the eubject of 
l.€gitimate defence. This topic js first 
mentioned in section 237 which sa.yc 
that: 

'No offence is committed when a 
homocide C!l" a bodi~y ha.rm is or­
dered or permitted by law or by a 
lawful authority, or is imp0sed by 
actual necessity either in ·lawful 
self de.fence or in the lawful de­
fence of another person.> 
In the next section the code goes on 

to give three cases of 'actual necessity', 
which it must be said, ar.e not exhaus­
tive but exemplary. In fact the first 
thing that strikes us in this section is 
the vagueness of this phrase, for tht! 
code does not give any hard and fast 
rules wher-e the self defence is appli­
cable. However, we get a very good 
idea of what the limitations of this law 
are from the local jurisprudence. 

In the case of Polke vs. Joseph At. 
ta.rd - 11th Novemlber 1963, Judge 
Harding~ said: 

'L-estremi tal-legittima difesa ma 
jistgliux j.igu indikati ahjar milli 
bil-formula klassika tal-Carrara Ii 
1-perikolu hemm l::.Zonn Ii jkun in­
gust, graYi u inevitabili. Skritturi 
ohira ma ghamlux hlief eleboraw 
dawn 1-e'.ementi.1 
It is therefore best to consider the 

three elements arising from Carrara's 
'classical formula'. 

The first element mentior.ed is that 
the evil threatened must be unjust. It 
is obvious that if the evil threatened 
is legitimate, then one has to submit 
himself to it and cannot defend him­
se]f, beeause 1a.ltrimenti 1 says Florian 

'non si t:atterebbe p:u di difesa, ma di 
offe·sa o di :ril:ellbne. • So a man sen­
tenced to death cannot attack the exe­
cutioner in trying to escape. 

The r£~ond distinction Carrara 
makes is that the evil avoided must be 
grave. Our law, unlike that of other 
countries e .. g. England and Germany, 
considers as grave only that which 
threatens the life, the body or the chas­
tity of the individual. Mere interven­
tion with property will not justify any 
bodily harm. Scetion 238 (a) justifies 
only the case: 

'where the homicide or bodily 
harm is committed in the act of 
repe Jing during the nigh time, the 
sc.:ding or breaking of enclosures, 
wa·ls, or the entrance doors or any 
house or inhal:ited appartment, or 
of the appurtenances ther--eof hav­
ing a direct or indirect communi­
cation with such house or appart­
ment'. 
It is quite dear that unless an ag· 

gres~r is attacked at one of these 
stages there is no legitimate defence. 
Once he is on one's property and he is 
merely tampering with it then -one can­
not use force to send him out. In fact 
in the case of Police vs. Joseph Micallef 
on the 25th June, 1955, Judge Harding 
gave this interpretation: 

'Id-dispoZizzjoni tal-Ugi Ii tiskuza 
lil min j.ikkaguna offiza lil persuna 
ohr.a in difeZa. tal-proprieta ~l­
feritur, tirrikiedi Ii 1-azzj<mi, biex 
tkun skuZa.bbli, ghandha titvolgi 
ruliha dak il-mument stess Ii tkun 
qieghda tigi invarja 1-proprieta u 
in difeta attwali tagliha. Jekk me· 
ta 1-feritur irrejeggixxa, il-ferut ga 
kien dalial fil-proptieta tal-feritur, 
ma hem.mx kwistjoni ta' attwalita 
ta' rezistenza kontra 1-vjolazzjoni 
waqt Ii qieghda ssir il-vjofazzjoni.' 
The English la.w does not agree with 

this principale of ours, but on the con­
trary it allows a person to force out 
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any trespasser on his property, provid­
ed he does not kill him. Archbo!d, in 
fact, tells us that the owner can pur­
sue the aggressor until his property is 
complete·y out of danger. He a:lso goes 
on to say that: 

'In defence of a man's house, the 
owner or his family ma.y kil a tres­
passer who would forcibly dis­
posses him of his property, in the 
same manner, as he might by law 
ki:l in self defence a man who at­
tacks his person.' 
Flo·rian agrees with our Code, that 

the defence of property is not legiti­
mate. In fact he says: 

'Qlll!anto alla difesa dei beni, il 
legh:lat.:>re ha dittato norme spe­
ciali per cui, l'attacco ai beni gius­
tifica la reazione solo in quanto 
presenti pericolo alla persona.' 
It is worth noting that if the attack 

mentioned :above is done at night the 
legitimate defence falls under section 
237 (a) and is justified. If however, 
the same attack is done in broad day­
light, the same act of defence fains un­
der section 241 (-b) and is not justi­
fied but merely excusable. 

Carrara's third disposition1 that of 
the inevitability of the act, ~gain 
branches out into three -other requi­
sites namely that the danger must be 
sudden, actual and absolute. 

If the danger were not sudden.; that 
is, if it had been anticipated then it is 
not right that a person ignores such a 
threat so that he is then forced to kill 
when he could have avoided all this be­
fore. · 

The danger threatened must be ac­
tual, because i.f the danger had already 
passed then the ·person .assaulted can­
not pursue the aggression. Indeed this 
wou~d be cold blooded revenge. How­
ever, at the same time one is not ex­
pected to Jet the aggressor strike first. 
If the dan1ger is imminent and certain 
one can anticipate. In Police vs. Grez.io 

Mallia on th 22nd February, 1930, it 
was said by Judge Ganado that we may 
accept the rule. 

'N emo tenetur expectare donec 
percutiatur.' 
The third disposition, is that the 

danger threatened must be absolute, 
that is, it could not be avoided by any 
other means. This brings us to a very 
contro.versial arguement. Should the 
person a.esaulted try to retreat before 
infiicting any bodily harm or even kE­
ling the aggressor? The superior 
courts of the United States and conti­
nental writers hold that one is not ob­
Uged ta do so becaus.e one cannot, in 
those cdrcumstances, reason out what 
is best for his assailant. Florian in fact 
argues: 

'noi crediamo che codesta condizio­
ne non debba am.mettersi1 non po­
tendo la legge imporr_e la fuga: 
d'altronde l'animo agitato dell'ag­
gredito difficilimente potrebbe di­
scernire i casi, in cui la fuga fosse 
possibile ed utHe.' 
Some En.glish jurists do not agree 

with the a:bove statements. Thus Arch­
bold states: 

'To Ehow that it was homicide in 
self defence, it .must appear that 
the party killing had retreated 
either as far as he could by reason 
of some wall, ditch or other impe· 
diment or as far as the fierceness 
of the assault would permit him.' 
Our courts also had occasion to give 

its own interpretation on this point in 
the case·s Police vs. Saver Agius., .. '1. 

the 7th November, 1953 and in the case 
Polic.e vs. Carmelo Cas'Sar on the 2nd 
April, 1927. Both these cases agree 
with the English point of view and ob­
lige the person assaulted to retreat. In 
the case Police vs. Carmelo Cassar, 
Judge Camilleri said: 

'Fu esclusa la legittima difesa ... .. . 
fra altro sul motiro della mancan­
z.a della necessita attuale di respin~ 
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gere la. violenza, avendo potuto il 
citato sehivare ii pericolo da lui 
preteso ricoverandosi in una vicina 
bottega e chiamando la gente vici­
na a proteggerlo.' 
Finally in order to obtain full justi­

fication, the means adopted to ward off 
an apprehended danger must be pro­
portionate. That means if one is as­
saulted he cannot go beyond that 
which is nece~ary to resist the aggres­
sion and he cannot take it upon hi~lf 
to punish his aggressor. 

Our jurisprudence abounds in the 
above reasoning. The typical case of 
excess in self defence is when the per­
son assaulted uses some weapon to de­
f end himself. This excess is particular­
ly stated in the case Police vs.. Saver 
Aguis, 7th November, 1953. However 
we must take into consideration the 
actual state of mind the pera'On who 
has suddenly been attacked would be in 
and one cannot but agree with tile 

statement that: 
'Detached reftection cannot be de­
manded in the presence of an up­
Jifted knife'. 
This theory is in fact applied by 

Judge Harding in the above case Police 
vs. Saver Aguis. 

'Dan 1-eccess pero mhux soggett 
glial piena ghax hu ovvju lli 1-im­
putat gie mehud ghall-gharrieda u 
nhasad u beza'.' 
The last question which provokes an 

immediate answer is: Who can put for­
ward such a plea of self def enc·e? Our 
courts have left no doubt that this plea 
can only be put forward by the person 
as~aulted and never by the a.ggra.c:sor 
himself. 

'Il-provokatur mhux intitol!it 
ghall-iskriminanti ta.l-ligittima di­
fesa'. 
Police vs. Sidor Caruana 3rd Feb. 

1955. 
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The International Status Of Bangladesh 
(Arac:Le wiitte..'"l ca the 10th January 1972) 

(Note from the Editor: A.s from the date of writing, various countries have granted. 
recognition to Bangladesh. Though some factors in the Bangladesh problem have changed, 
this essay provides an interesting study of the birth of this state in the light of rules of 
Public International Law) . 

ty EUGE_'NE MONTANARO -

T-he que5-ti.ou of the inte:rnatfom.:il :;t.2tu5 G>f Ba.ngbdesh sif>em.s t() be a prDiblem 
which, beside;, embra!!iilg differe.:it a 1prl~ cf int~r:n::iit.i011111ll law, is ah:o p~rmei!tt.ed 
wlth mrerr.&tfoual p~litfos, fula.nc:al i~a31\::£j.::., l!:Jlld the racial -and religforus t.£•nsi1ons of 
the Indian s.ubcontine'llt. And while we a.t>[I h.ere c.oalce.nred with the 'leg-ll princil!les 
r~levant ti) rt-he prahlem ·it d{llas :rrJt i.::•:::J!m rlght b1 dlir~ant the undeTlying n~aaties 
- ei;p~iaEy the p·o.[tical r~ditirn. - cf t -he Ba111gbdes1h qtm.stion. 

When Pakistan became independ"ent striking feature here is that the popu-
its territory was geographically divkl- la.tion c-f Bangladesh tends to swell in 
ed into two wings comp~etely separated numh.=rs day by day with the repat-
from each other by Indian territory. riation of those Bengalis who had pre-
Yet now the forces of nationalism hol- viously taken refuge in neighbouring 
stered up by armed intervention on the India. But otherwJse the population is 
part of India seem to have brought a fairly stable and is certairr~y not the 
about the seccession of the East wjng equivalent of a wandering tribe. So 
- Bangladesh - from the northern that the first factual charecteristic 
country of Pakistan. D8 :fa.eta, East of statehood - a permanent population 
Pakistan appears to have disappeared - seems to be present in Bangladesh. 
to become Bangladesh. Thus when The f.econd regular requirment of 
Sheikh Mujibur Rahman returned to statehood is a defined territory. Ter-
Dacca he was welcomed as the leader ritocy is of course vital; its absence 
of the new state of Bangladesh. But is would not entitle us to speak of an 
Bangladesh a state in the international active and stable government in Ban-
Iaw sense? gladesh. Now at the moment of writing 

The requirements of statehood in in- Pakistan sUH insists on the unity of 
temational law appear to ·be the fol- the country and still claims the terri-
lowing: a permanent population; a de- tory of Bangladesh. But on the other 
fined territory; a government enjoying hand the·re seems to be no reasonable 
the habitual obedienc·e of the bulk of prospect of Pakistan reasserting its 
the p:>pulation; a capacity to enter into authority over the Bangladesh terri-
external relations with any other tory. And this seems to bring us to 
states. the heart of the problem, namely, the 

As to the first requirement nobody requirement of a government which is 
in his right senses would say that in effective control over the territory 
Bangladesh lacks a popUJ~ation. Nor is of Bangladesh and which enjoys the 
there reason to believe that th~s po- habitual obedience of the majority of 
pulation is any sense nomadic. The Bengalis. 
striking feature her.e is that this po- We know that in Bangladesh there is 
pulation is in any Eense nomadic. The at the present time an administration 
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formed 1::. y the Awami League and led 
by Sheikh Mujib as Prime Minister. 
It was this £a.me political body which 
victoriously swept the board in last 
year's e~ection in East Bengal at a time 
when Ea.st Bengal still formed an inte­
gral part of Pakistan. And with the 
l)Utright majority such as the Awami 
League then gathered, Sheikh Mujib's 
administration might at first sight 
s.eem to offer Bangladesh a firm and 
sta.ble government. But on closer ex­
amination the pattern which emerges 
from the Bangladesh situation does not 
appear to be all that smooth. At the 
moment of writing Indian troops are 
stiil present in Bangladesh; these 
troops have stayed on in Bangladesh 
following the most recent round in the 
series of Inda-Pakistani armed con­
flicts. There are .also rival guerrilla 
f 1orces present in Bangladesh. India had 
after all intervened to aid the Mukti 
Bahini, an ind-ependant guerrilla force 
fighting for a free Bangladesh. And in 
this connection, the presence of the 
Bihari Muslims in Bangladesh may also 
be the cause of some embarrassment 
and friction especially since the Bahir­
i.s appear to have strong Muslim ties 
with the concept of Pakistan. In such 
circumstances it is relevant to consi­
der the extent to which Sheikh Mujib's 
administration is a government in 
Bangladesh. Does this administration 
have clear authority and has it estab. 
lished effectiv-e control over Bangla­
desh? Do law and order in Bangladesh 
depend on the continued pres.ence of 
Indian troo.ps? The answers to these 
questions really depend on the factual 
rea1ities of the situation. But perhaps 
it is only a matter of some time before 
Sheikh Mujib's administration can re­
move all doubts and satisfy one and 
all that his administration is in fact the 
lawful government of Bangladesh. 

Finally we come to the requirements 
of a capa.city to enter into external re-

latiorrs with other states. Doe.s Bangla­
desh have such a capacity? Here Bang­
ladesh is as yet at a disadvanta.ge. 
Whenever part of a.n existing state 
hreaks away in an attempt to form an­
other independent state, third states 
tend to be reluctant to enter into any 
relations with it tefore . they have 
granted it recognition. Thus it would 
seem that it is only through recogni­
tion that Bangladesh will be able to 
acquire a capacity to enter into exter­
nal relations with existing states. But 
here again there is a further obstacle 
for with the appearance of a new en­
tity the -granting of formal recogni­
tion tends to become a controversial 
issue. In sueh circumstances it is not 
unknown for such states to evaluate 
the factual situation in a manner 
which best suits their political and na­
tional interests. 

Now befo·re recognition may be 
granted to the government, as distinct 
from the state of Bangl-adesh, interna­
tional law would appear to require that 
that government must enjoy the habi­
tual obedience of the bulk of the po­
pulation, that it must manifestly con­
trol the territory over which it claims 
sovereign rule, and that it must have a 
reasonable ex.pectancy of permanency. 
And at the m.oment of writing it is not 
yet clear whether Sheikh Mujib's ad· 
ministration satisfies these require­
ments to the full. But this is not to 
equate the concept of .recognition with 
the requirements of statehood. In res­
pect to our prob!em the two concepts 
are clooely related in that states are 
not likely to enter into relations with 
the Bangladesh before they have 
granted it recognition and hence pro· 
bably Bangladesh will not fully satisfy 
the requirements of statehood before 
a certain number of states have grant­
ed it recognition. However, the Jegal 
significance of the recognition of Ban­
gladesh is in itself a separate issue, an 
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issue about which there are two prin­
cipal theories in international law, the 
decla1ratory theory rti11d the constitu­
tive theory. According to the consti­
tutive theory it is the act of recogni~ 
tion alone which creates statehood. Ac­
cording to the declaratory theory, 
once the four conditions of statehood 
are satisfied, a state exists as such 
prior to, and independantly of, re­
cognition. The better approach is per­
haps to adopt the declaratory theory 
and also to say that recognition is a 
legal act; for if we embrace the con­
stitutive theory and then go on to say 
that recognition is a politica.l act we 
would really be making nonsense of the 
four charecteristics of statehood. 

When we come to apply the appro­
priate legal principles to the Bangla­
desh situation we find in the first place 
that, as far as the four essential char­
acteristics of statehood are concerned, 
it is still difficllilt to establish whether 
Bangladesh already possesses a fully 
stable government. In such , circum­
stances recognition by the outside 
world may not be immediate and henee 

states are not likely to be hustled into 
relations with Bangladesh. In view of 
these difficulties we cannot really say 
that Bangladesh has already attained 
statehood in international law. But on 
the other hand it is clear that the two 
former wings of the old Pakistan can­
not be reattached in ;any organic poli­
tical f or.m. Banglad~h. it appears, has 
come to stay. Presumably if the Indian 
troops were to be withdrawn from 
Bangladesh and if Sheikh Mujib's ad­
ministration were then to show that it 
can still stand on it.s own the major 
obstacles wou1!d have to be removed. 
Perhaps the only other outstanding 
problem would be the normalizing of 
re~ation-ships between Bangladesh and 
its former mother country-Pakistan. 
But only time can provide a solution to 
these problems. In the meantime it ap­
pears that the exact legal status of 
Bangladesh is as yet undetermined. 
Perha.ps the most we can say by way of 
a conclusion is that it is an entity 
which is on its wa.y to becoming a 
state in the international law sense. 
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INCOME TAX DECISIONS 
Board Of Special Commissioners 1953/54 
Note from the Editor : It i s i n tended that in the following issues cf the Law Journal, 

decisions of subsequent years will be published. 

K&WZ!\ Nru. 2/ 1953 deeiZa. fil-31 ta' 
Marzu, 1953. 
Tiswija fi Proprjeta - Speiiez - De­
duzzj.oni - Claim War Damage Com­
mission. 

L-artikolu (10(1) (d) ta' I-Income 
Tax Act jiddisponi li ebda tnaqqis ma 
ghandu jsir ghal kost ta' tiswija f'xi 
proprjeta 1i kienet is-suggett ta' taLba 
taht 1-0rdinanza 111 tal-1943 dwar il­
Hsarat tal-Gwerria. 

Din id-dispozizzjoni tapp~ika wkoll 
fil-kaz Ii I-War Damage Commission 
tirrigetta I-claim; anki f'dan il-kaz 1· 
ispejjez ·ma jistghux jitnaqqsu. 
Din id-decizjoni giet revokata mill­
Qorti ta' I-Appell fid-9 ta' Frar, 1954. 
Kaz ·Nru. 8. 

Ka.wm Nru. 3/ 1953 deeim fil-25 ta' 
April, 1953. 
Restaurant - Ulied impjegati ma' mis­
sierhom. 

Il-profitti dikjarati mill-appellant 
kienu ferm zghar u I-Bord deherlu Ii 
ma kienx gustifikat inaqqas il-profitt 
maghmul mill-appellat. 

L-appellant kellu restaura.nt u martu 
u erba wliedu Ii kienu impjegati hemm 
kienu jieklu hemm, u 1-Kummissarju 
zied il-profitti b''£1 fil-gimgha ghal ikel 
tal-familja tieghu. 

Kawm Nru. 4/ 1958 deCiza. fil-19 ta' 
Mejju, 1953. 
Importat.ur - car, spejjez ta' - De­
duzzjoni. 

L-appellant kien importatur tal-glud 
u ke:llu hanut u kien ibiegh bl-ingrossa 
u bl-imnut. 

r -Boz d iddecieda li ghan-negozju 
tieghu 1-appe~Jant kellu btonn ta' ka­
rozza; u billi I-car kienet tigi wzata 
wkoll ghall bzonnijiet taI-familja, 1-
Bord akkorda deduzzjoni ta' nofs 1-is­
pejjez kollha, kompriza d-deprezza­
ment. 

Kawz.".:I. Nru. 5/ 1953 -deCim fb-27 ta' 
Awissu, 1958. 
Ex. officio assessment -
Spejjez ta' natura kapitali. 

Appell min ex officio assessment. L­
appellant keU.u stabbiliment fl-arja 
aperta u I-Bord iffissa 1-profitti ghas­
sena 1949 fuq il-kotba ta' I-appellant. 

F'dan il-kaz I-appellant u huh kienu 
wirtu 1-istabiliment bil-patt Ii jhallsu 
lil huthom £40 fis-sena. Inoltri huh 
keHu ·b!onn isiefer u ftehmu Ii 1-qliegh 
ikun ta' I-appellant, b~l-patt Ii jaghti 
£1200 li huh. 11-Bord deherlu Ii I-appel­
lant kellu dritt inaqqas dawn il-£160, 
ghax ma kienux ta' natura kapitali. 

Kawza. Nll'u. 6/ 1953 deeim fit-30 ta' 
Ap...'il, 1958. 
Appelli - fuori termine - null -

F 'dan il-kaz 1-appell kien nuil ghax 
il-Form A gjet preZ:entata wara 1-ghe­
luq tat-terminu, liema terminu kien 
fa tali. 
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Ka.W71a. Nru. 7/ 1953 deeim fll-25 ta' 
April, 1953. 
Iltiem - Orphan - Deduzzjoni glial 
neputi - Art. 22(1)(b) 

L-appellant talab deduzzjoni ghal 
mantem.iment ta' iben ibnu Ii bu Iden 
qieghed irabbi. Il-missier tat-tifel kien 
assenti minn Malta. 

II-Bord eahad 1-appell ghax it-tifel 
ma kienx iltiem mill-missier. 
L-art. 22(1) (b) gie emendat ·bl-Att. 

KawZ:a Nru. 8/ 1953 deC.lia fit-13 ta! 
A wissu, 1953. 

Bar.riera 
TI-Bord iffissa 1-kwantita ta' gebel 

mibjugl'la mHl-barriera ta' I-appellant 
ma' tul 1-1949. 

Kawza. Nru. 9/ 1953 deeiza. ~t-3 ta' 
Novembru., 1953. 
Manutenzjoni immobili - Deduzzjoni. 

L-appellant talab deduz.zjoni ta' £98 
Ii ntefqu fit-tiswija tal-liajt ta' ghalqa. 

Il-Bord 6ahad it-talba, ghax dik 1-
gnalqa kienet parti integrali tal-gruen 
anness mad-dar, u ghalhekk kwalunk­
we spiza ta' manutenzjoni hija koperta 
mid-deduction kontemplata fil-G.N. 
684 tal-1950. Jekk ma kienitx spiza ta' 
manutenzjoni kienet eskluza mill-art. 
ll(c) (d) ta' I-Income Tax Act. 

K:aw:u Nru. 10/ 1953 ~Cii.11. fil-19 ta' 
Mejju, 1953. 
Appell fuori termine - nullita 

Il-Form "A" gie prezentat ferm wara 
t-tletin gumata stabbiliti fl-art. 57 (1) 
u ghalhekk 1-appell kien null. Dan it­
terminu hu perentorju. 

Kawz:ai Nru. 11/ 1953 decita fit-28 
ta' Mejju, 1958 

Terminu-Appell fuori tennine-Null 
Jekk il-ligi ma tiddisponix espressa­

ment, il-granet ta' kwalunkwe terminu 
ma humiex utili u t-terminu ghalhekk 
huwa korrenti. 

It-terminu ghal pr~tata tal-Forrm 
"A'' bha.l ta' kwalunkwe att iehor jib­
da. j.ghaddi mill-ghada tal-gurnata tan­
notifika, biss ghal pratticita' billi n­
notifika issir bil-posta registrata gie 
fis·.sat terminu ta' tliet ijiem wara 1-im­
pustar . . 

Kawm Nru. 12/ 1953 de.Cim fid-9 ta' 
Lulju, 1953. 

Spejjez deducibbli - Spejjez ta' vja.gg. 
Biex spejjez ikunu dedueibbli mhux 

biZZejjed Ii 1-ispejjez ikunu gew inkorsi 
in konnessjoni mal-produzjoni tal-in­
com-e, imm.a hemm bionn li jkunu gew 
inkorsi esklusivament ghal dan il-fini. 

Huwa principju Ii gliandhom jit­
naqqsu 1-ispejjez li servew ghall-pro­
fitti Jikwidati u mhux ghall-profitti Ii 
ghad iridu jigu likwidati. 

F'dan il-kaz ii-Bord Ca.had talba ghal 
deduzzjoni ta' £150 spejjez ta' vjagg 
Londra biex ikellem il-propjetarji ta' 
ditta rapprezentata minnu. 

Kawm Nru. 13/ 1958 deeiia fis-16 ta' 
GtmjU, 1953. 

Deduzzjoni - Hlas lil iben. 
Il-Bord ma ammettiex d-eduzzjoni ta' 

£22 ghal kera ta' razz.ett ghax ma set­
ghax jingliad 1i dik kienet spiza iner­
enti ghan-negozju tieghu; ma ammet­
tiex deduzjoni ta' 5/ 6 kuljum biex 
izomm ziemel, gnax ma kien hemm 
ebda neeessita Ii jZom.m. dak iZ-ziemel. 
Pero a.mmetta deduzjoni ta' £3 fix· 
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xahar imhallsa lil ibnu li kien jgliinu 
fuq ix-xogliol. 

Kawza. Nru. 14/ 1953 dOOiza fii-31 ta.' 
1953. 
Deduzjonijiet - perit. Dependents. 

Il-Bord anunetta deduzzjoni 1) glial 
boili u spejj~z ta· stationery, 2) gliaI 
spejjez ta' pjanti, prlnts, etc., 3) glial 
depr.ezzament, maintenance u spejjez 
olira dwar car f'kaz ta' perit arkitett. 

Fit-termini ta' I-art. 22 ( c) kull min 
izomm lil oht il-mara tieghu ghandu 
dritt ghaI deduzzjoni indipendentement 
minn kwalsjasi konsiderazzjoni olira, 
purche' taivvera ruhha 1-kond.izzjoni 
1-ohra kontemplata mi-11-ligi, Ii "l-in­
c.ome taI-persuna mantenuta majkunx 
jeccedi s-£60." 

K:awZ.a Nru. 15/ 1953 deCiza fit-30 ta.' 
Settam~ 1953. 
Conunission - Spej.j€z ta' entertain­
ment. 
Spejjez f 1bini, ordnati mill-Awtorita 
Sanitarja. 

Com.miss.ion bliala tali ma tista' qatt 
tigi ezentata mil-income tax, glialiex 
hija qiiegli jew profitt minn impieg 
fis-sens tal-art 5 (1) (b). 

Biex spejjez jigu mnaqqsa jelitieg Ii 
jkunu uwholly and exclusively in­
curred in the production of the in­
come". F'dan il-kaz il-Bord irrifjuta 
t-talba gliad-deduzzjoni ta' spejjez ta1 

entertainment. 
M'humiex deducibbli spejjez inkorsi 

f'xoghol fil-'blni ordnat mill-awtorita 
r;anitarja; j.ekk huma ta' natura ordi­
narja allura ji-ehu t-tnaqqis kontem­
plat fil-Govt. Not. 684/1950. jekk 
huma straord.inarji allura huma esklu-' 
zi mil-art. · 11 ( c) (d) tal-Income Tax 
Act. 

Kawza Nru. 16/ 1953 deciza fid-9 ta.' 
Lulju, 1953. 
Obligu Ii jzomm notamenti pr.opri dwar 
1-income - Art. 42 Income Tax Act. 

81--sanzjoni kontemplata fl-art. 42 
ma hiex li t-taxpawer ma jistax jagli­
mel ghalkemm a riskju tiegliu, il-prova 
dejjem jirnexxilu j~pperswadi Lill-Bord. 
dwa:r I-income b'mezz.i ohra, purch'3 
Is-snazjoni fl-art. 42(3) hija puram-ent 
penali u ma tirrigwardax ii-Bord. 

Kawza dwar qliegh ta' D.M.0.; u 
dwar deduzzjoni glial spejjez ta' car. 

Kawza Nru. 17/1953 deeiza fil-20 ta' 
Mejju, 1954. 

Rati ta' profitti - grocer - Ex of~ 
officio .assessment. 
Ex officio assessment ta' grocer. 
Il.(B'odi iffissa dawn H-pr.ofitti fuq 
il-bejgh:-
(a) gliar-rations 9%; 
(b) ghall-groceries 9%; 
(c) gliall-lielu 13% (profitt uffic-

jali hu 15%) ; 
( d) glias-sigaretti 11 % ; 
(e) ghaI imbejjed 10%; 
(f) glial spirti 15%. 

Kaiwm Nru. 18/1953 deeim fil-10 ta' 
Muzu, 1954. 
Ex officio assessment - gj,ojellier. 
Art. 57 (3) Income Tax Act. 

Ex officio assessment ghal negozjant 
ta' oggetti tad-deheb. 

It-taxpayer iddikjara gross profit ta! 
30% fuq is-sales Ii gie accettat. 

II-Bord iffissa 1-.ammont tas-sales. 
L-artiklu 57 (3) jitfa 1-piz tal-prova 

fuq min jappella u kieku 1-Kummissar­
ju kellu jispjega kif wasal ghal likwi­
dazzjoni tat-taxxa 1-iskop tal-ligi kien 
ikun eluz, la darba 1-likwidaz.zjoni sa. 
kemm ma ssir.x il-prova kontrarja, hija 
prezunta Ii hija gusta. 
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Kawz.g, Nru. _ 19/ 1953 decim fit-30 
ta.' Dieembru, 1953. 
Ex officio assessment - Butcher. 

11-Bord iffissa dawn ir-rati ta' pro-
fitti ghall-1948 u 1949:-

(A) laham tal-porku, -/ 5d. ir-ratal. 
(B) laham tac-canga, -/ 6-fd. ir-ratal. 
(C) laham frozen, -/ 4d. ir-ratal. 
(D) kirxa, -/ 2d. ir-ratal. 

Imbaghad deduction ghall-"wear and 
tear,, fuq il-van u r-refrigerator. 

Kawm Nru. 20/ 1953 deciza fit-13 ta' 
A wissu, 1953. 
Appell fuori termine - null -

Kienet x'kienet ir-raguni 1-ghala 1-
appellanti ma pprezentatx ii-Form "A" 
fiz-Zmien kontemplat mill-ligi, hija 
ddekadiet mid-dritt tagliha Ii tappella 
quddiem _dan il-Bord. 

Kawm Nru. 21/ 1953 decim. fi~16 ta' 
DiCembm, 1954. 
Ex officio assessment - Wholesaler u 
retailer ta' ZI-aben u lbies. 

Ex officio .assessment ta' importa­
tur, wholesaler u retailer ta' Z:ra;ben, 
drappijiet u lbies.. ghall-1948 u 1949. 

11-Bord qaghad fuq il"-rati ta' pro­
fitti akkordati mill-F.C.C.O. wara Ii 
naqqas certu percentagg biex jaghmel 
tajjeb ghal xi telf 1i jista' jko!lu in­
n eguzjant u anke ghal fatt li mhux dej­
jem possibbli minhabba il-konkorren­
za jew cirkostanzi ohra Ii wiehed jir­
realizza 1-profitt kollu permess mill-ligi. 
L-appell minn din id-deCizjoni gie dik­
jarat null. 
Qorti ta' I-Appell - Appell Nru. 13 

Kawm Nru. 22/ 1958 deeiza. fit-28 ta,. 
N ovembru, 1953. 
Donazzjoni lill-ulied 
Art. 21 (2) Income Tax A~t 

It-taxpayer b'att tal-1948 kien id. 
dona certi immobili lill-uliedu Ii jghixu 
miegtiu. Il-Kummissarju applika 1-
art. 21 (2) u kkunsidra I-income ta' 
dawk il-beni bhala tat-taxpayer u mhux 
ta' wliedu. 

Id-dicitura tal-art. 21(2) hija tant 
cara li ma tistax tfisser h.aga -0hra 
hlief dak li jghidu 1-istess kJd.em. Hu 
importanti Ii fis-sena bazi t-tfal ma 
jkunux mizrewga. 
Din id-decizjoni giet konfermata mill­
Qorti ta' 1-Ap.pell. (Appell Nru. 10). 

Ka.wz;a Nru. 23/ 1953 deci.7.a fil-10 ta• 
N ovembru, 1953. 

L-appellant kienet armla, u wara 1-
mewt ta• zewgha wliedha. hadu 1-agen­
zija Ii kel~u tewgha. 11-Kurnmissarju 
kkunsidra I-income minn dik 1-agenzija 
bhala ta' 1-armla. 

Il-Bord irrevoka ghax fil.fatt I-arm. 
la ma. kellha 1-ebda dritt fuq dik 1-ag. 
enzija. 

Kawz.a Nru. 24/ 1953 deeiza fit-2 ta' 
Lulju, 1954. 
Ex officio assessment. 

Ex officio assessment. TI-Bord iffissa 
1-profitt tal-Industrija in kwistjoni 
ghas-sena 1948. 

Ka.wza. Nru. 25/ 1953 deCiza fis-16 ta' 
Ma.rzu, 1953. 
Ex officio assessment - Ironmonger 

Ex officio assessment ta'· ironmon­
ger. Il-Bord accetta 1-profitti dikjarati 
fil-kotba ta' I-appellant Ii kienu mi.Z­
mumin sewwa, pero' mal-profitti Zied 
il-valur ta' '1-oggett li ha ghall-u.Zu 
tiegliu, li ma kienux gew indlikati fil­
kotba. 
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Kawza Nru. 26/ 1953 deeiza fis-16 ta' 
Marzu, 1954. 
Ex officio assesment - Architect. 
Penalties ghal kontravvenzjoni mhu­
miex deducibbli. 

Ex officio assessment ta' perit arki­
tett. 11-Bord iff.issa 1-income u 1-ispej­
jez deducibbli gh.as-sena 1949. 

"Penalties paid to the Crown for the 
contravention of a statute are not de­
ductible." 

Ka.wza N ru. 27 / 1953 deCiza f:it-13 t.a' 
Ja.nnia.r, 1954. 

Deduzzjoni - Spejjez lega-li - spejjez 
kapitali. 

L-ispejjez legali ghal twaqqif ta' 
hanut gdid, ma jistghu qatt ikunu de­
ducibbli ghaliex kienu jkunu dejjem 
spejjez accessorji ghal spiza ta' natura 
kapitali, u kwiridi gha:ndhom isegwu 
1-istess sorti in bazi ghal maghruf 
principju Ii "accessorium sequiteor 
principale". 

Kawza. Nru. 28/ 1958 decim fH-11 ta' 
Fr.ar, 1954. 
Professjonista - Deduzzjoni ghal car 
- ghall-vjaggi. 

L-appellant talab deduzzjoni tal-car 
Ii ju:z.a ghal-professjoni tiegli~ u £500 
spejjez ghall-attendenza ta' kongressi 
tat-tobba. 

11-Bord ammetta 1-ispejjez kollha 
dwar car u eahad deduzzjoni gh.all-is­
pejjez tal-vjaggi. 

Biex spiza tkun konsiderata bhala 
maghmu:la "wholly a!1d exclusively in 
the produetion of the income" ghandha 
tkun tali Ii minghajrha '1-income ma 
setax jkun realizzat, ji.gifieri ghandha 
tkun kondizzjoni sine qua non ghall­
produzzj<>ni tal-income. 

Bliala maintenance ta' knowledge 1-
ispejje.z ma jistghu qatt ikunu deduc-

cibbli. 
Spejjez ghall-attendenza ta' kon­

gressi ma jistghux jigu kunsidra­
ti bhala maghmula ghall-extension of 
knowledge u kwindi koperti mid-dispost 
tal-art. 10 (1) (i) Ii jikkontempla 
spejjez ghal scientific research. 

Kawv.t. Nru. 29/ 1953 d~iza fid-9 ta' 
Marm, 1954. 
Bad debts. 

11-Bord ma ammettiex d-deduzzjoni 
ta' bad debts, gliax dawk il-krediti ma 
kienux jidhlu fil-business jew vocation 
ta' I-appellant kif irid 1-art. 10(1) (2) 
tal-Income Tax Act. 

Kawza. Nru. 30/ 1953 deeiza fis-17 ta' 
JaDDfar, 1955. 
Ex officio assessment - gojellier 
Telf ta' kambj.u - meta deduccibbli. 

Ex officio assessment ta' gjojellier 
ghas-snin 1949 u 1950. 

11-Bord ma ammettiex deduzzjoni 
ghal te1f f'kambju ta' Franki francizi, 
ghax la t-.taxpayer ma kienx jinnegoz­
ja fil-kambju, dak it-telf kien ta' na­
tura kapitali, u ma kdenx jirrigwarda 
n-beg-0zju tieghu fl-istess snin, imma 
se mai telf fuq assessments. 

Kaz Nru. 1/ 1954 
Dedu.z:zjoni - Spejjez ta' vjagg ta' 
neguzjant. 

Biex spiZa tkun deducibbli hemm 
bZonn dejjem li tkun verament neces­
sarja, ragonevoli, u mhux ta' natura 
kapitali, oltre naturalment Ii tkun at­
tinentd. ghal professj-0ni jew negozju 
tat-taxpayer. 

F'dan il-kaz it~taxpayer talab deduz­
zjoni ta' .£141 minn £361 li hu kien 
nefaq ghall-vjagg ta' xahrejn, in parti 
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ghan-negozju u in parti glial vagan­
za. Il-Bord ippermetta deduzzjoni ta' 
£115 ghal ghaxart ijiem 1-Ingilterra u 
1-passagg hl-ajru. 

Kaz Nru. 2/ 1954 
Ma ppruvax Ii I-assessment hazin -
neguzjant. 

It-taxpayer kellu negozju ta' drappd­
jiet, zraben u oggetti affini. Ghas-sena 
bazi 1950 hu kien irrapporta profitt ta' 
£641, u billi wara nduna li kellu zball 
fil-halance sheet, ippretenda telf ta' 
£368. Il-Kummissarju llikwida 1-profitt 
ghal £939. 

TI-Bord, biU!i. 1-kotba mizmuma mit­
taxpayer kienu mizmuma b'mod irre­
golari, ddecida Ii .I-appellant ma wasalx 
biex jipprova 1i 1-likwidazzjoni tal-pro­
fitti maghmula mill-appellat kienet in­
gusta .. u eahad 1-appell bl-ispejjez. 

Neguzj:a.nti ta' dal-generu ta' mer­
kanzija ghandhom dritt ta' profitt ta' 
12i% bhala wholesalers, u ta' 22!% 
bl'l.ala retailers. 

Kaz Nru. 4/ 1954 
Amministrazzjoni tal-beni tal-familja 

It-taxpayer kien jamministra 1-beni 
tal-familja, u ma kienx jiehu ebda on­
orarju: pero' billi walida minn neputi­
jiet kienet residenti 1-ltalja, u glialhekk 
il-kustodju tal-Proprjeta ta' 1-ghadu u 
ha f'idejh il-proprjeta, u lialla 1-ammin. 
istrazzjoni lit-taxpayer, dan bed.a jid­
deduci huwa qassam dak id-depositu 
lill-eredi. 

Il-Kummissarju ppretenda Ii dak il­
pagament kien ta' natura volontarja, 
u ghalhekk I-income relativ kien tax­
xabbli. 

111-Bord irritiena H ma kien hemm 
ebda rinunzja ghal drittijiet likwidati 
favur I-appellant, ghax dawk kienu "in 
suspense account'' u Ii kien wisq natur-

ali Ii amministratur ma jippretendi 
xej-n minn ghand hutu jew in-neputi­
jiet talli jamministra 1-beni komuni. 

Kaz Nru. 5/ 1954 
Appell fuori term.ine - Null -

Il-Bord irritiena Ii dan 1-appell kien 
irritu u null gha.x prezentat wara t­
terminu. 

L-g.h.axart lJlem kontemplati fl-art. 
14 tal-GN 749/ 49 huma korrenti u 
mhux: uti1i, ghax il-ligi ma ssemmi 
xejn. 

Ka.z Nru. 6/ 1954 
Mias lill-ulied t-taxpayer - meta dedu­
cibbli 

L-appellant kellu zewg uliedu ta' 
20 u 22 sena rispettivament j.ahdmu 
f '.tewg hwienet tieghu. Lil dawn kien 
itihom paga ta' G6 fil-gimgha, u wara 
bed.a itihom kummissjoni tal-1 % . 

L-appellant appella ghax i:l-Kummis­
sarju ma akkordalux: id-deduzzjoni 
tal-commission. 

II-Bord cahad 1-appell, gnax irri­
tien.a. Ii s-salarju Ii kienu qeghdin jir­
cievu t-tfal kien adekwat u ma kienx 
hemm lok ghal ebda kummissjoni. 
Pero' irriserva Ii s~-ir deduzzjoni gli.ax­
xogho-1 ta' korrispondenza u book­
keeping Ii huma. kienu jaghmlu. 

Il-B3rd irritiena li m'hemm xejn 
kontra 1-ligi Ii mpjeg.at oltre s-salarju 
jiehu wlroll xi kwota mill-profitti, 
pero' meta. bhal kaz prezenti 1-impje­
gat ikun t-tifel stess tal-principal 
wiehed ghandu jikkunsidra dawn l~is­
pejjez b'certa cirkospezzjoni, ghaliex 
anke jekk ikunu saru in buona fede, 
hafna drabi ma jkunu.x saru ghal motiv 
ta' negozju, imma ghal skopijiet ohra, 
u jekk il-pagament ma jkunux pro­
porzj.onati ghax-xoghol, ma jistghux 
ikunu deducibbli. 
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Kaz N ru. 7 / 1954 
Deduzzjoni - Travelling expenses -

Biex travelling expenses ikunu de­
ducibbli jehtieg Ii jkunu verament ne­
cessarji u ragonevo'.i, attinenti ghal 
prof~ssjoni jew negozj.u tat-taxpayer, 
u mhux ta.' natura kapitali. 

F'dan il-kaz I-appellant talab deduz­
zjoni ta' £296 18s. Od. u '1-Bord ipper­
metta hiss deduzzjoni ta' £99 3s. 4d. 

Ka.z Nru. 8/ 1954 
Bejgh ta' immobili - negozju fi -
kummercjant att ta''. 

Meta jsir xiri minn xi neguzjant, il­
prez.unzjoni hij.a Ii x-xiri sar ghal fini 
tal-kummerc, u jinkomhi lin-negozjant 
li jaghmel il-prova kontrarja. 

F'dan il-kaz I-appellant ·gie intaxxat 
fuq il'-profitt U ghamel fix-xiri u bejgh 
ta' dar. 

Din. id-decizjoni giet konfermata 
mill..Qorti ta' I-Appell (appell Nru. 12) 

Kaz Nru. 9/ 1954 
Vitalizju - rendita -

Ghalkemm il-·hlas tar-rendita Jlgl 
stipulat in korrispettiv tal-kapital tras­
ferit, jibqa' pero' Ii min jircievi r-ren­
dita huwa obbligat Ii jliallas it-taxxa 
tal-income fuqha in bazi ghad-dispost 
tal-art. 5 (1) (2) . .. 
Jekk il-pagament in kwistjoni ma hu­
miex maghlrnula a titolu ta' rendita, 
ma ghandhomx ikunu ta.xxabbli gha­
liex jirrappresentaw pagamenti ta' 
natura kapitali. 

F'dan il-ka.z it-taxpayer kien biegh 
litl-uliedu fabbrika bil-prezz ta' £20,000 
Ou bil-p:J.tt Ii ghal tul il-hajja tal-ven­
ditlliu, 1jew ghal ;perijodu ta' hames 
snin liema minnhom ikun iqsar, jit~ 

hallas £50 fix-xahar lill-venditur. 11-
bord iddecida Ii f'dan il-kaz ma kienx 
hemm renedita, ghax kienet tonqos 

1-alea, u gbalhekk ma kienux taxxabbli. 

Kaz Nru. 10/ 1954 
Appell fuori termine - null 

It-terminu ta' 1-appell huwa fatali u 
jimporta in-nullita tal-attijiet Ii jsiru 
wara Ii jkun skada. 

D'dan il-k.az ii-Form A giet prezen­
tata gurnata tard. (Dies a quo non 
computa tur in termine) . 

Kaz Nm. 11/ 1954 
Decizjooi prelimina.ri :-

Notice of obligation - pont mhux im­
semmi fil-

Dan il-Bord ma jistax jippe:tmetti li 
jiZdiedu punti ta' appell li ma s.s·em­
mewx fin-notice of objection. 
Deci~jo~i finali :-
Riga! f'lokazzjoni - Spejjez biex jin­
f etali negozju - mhumiex deducibbli. 

Ir-rigal Ii jithallas minn negizjant 
Ii jikri fond ghan-negoz.ju huwa ta' na­
tura kapitali u kwindi mhux deducibbli 
miU-income tieghu. 

Spiz.a biex jinfetah negozju mhix de­
ducibbli, anki j.ekk maghmula f'f ond 
ta'· haddiehor. 

L-appeHant ippretenda wkoll deduz­
zjoni ghal spejjez f'yachts Ii hu qal li 
kien iwmm ghan-negozju. II-Bord irri­
tiena Ii dawk il-yeacths kienu wzati 
mit-taxpayer ghal pjacir u ghalhekk 1-
ebda spiz.a. ma kienet deducibbli. 

Kaz Nru. 13/ 1954 
Socjeta kummercjali varjazzjoni 
ta' kwota ta' profittf. 
Spejjez deducibbli - eff ettivament 
minfuqa. 
II~rd dehrlu Ii ftehim tal-varj.az­

zjoni tal-zkwota tal-profitti ta' socjeta 
kummercjali kien reali ghalkemm ma 
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sar b'ebda skrittura u ma kienx ji<;l..her 
bl-ebda mod Ii sar biex issir xi evaz­
joni tat-taxxa. 

It-taxpayer gliandu dritt Ii jnaqqas 
effettivament inforsi, u jekk ghal xi 
raguni jew ohrha ma jkunx bag.htihom 
huwa ma ghandux dritt Ii jitlob ebda 
deduzzjoni taghhom. 

Kaz Nru. 14/ 1954 
Deduzzjoni - paying casjier - cash 
shortage 

L-appellant kien paying cashier ta' 
Bank, u fil-kors tax-xoghol tiegliu 
kellu jhallas £93. 2. Od. minhabba cash 
shortage, dovut ghal xi zbal. 

Il-B~rd iddecida Ii dak 1-ammont 
kien deducibbli mill-income. 

Kaz Nru. 15/ 1954 
Deduzz.;joni - Manteniment ta' - 11Re­
lative" Art. 22(1) (c) Income Tax Act. 

It-taxpayer talab deduzzjoni ta' £105 
ghat maneteniment .ta' ohtu, tewgha 
(li kien apopletiku) u wliedha. 

Il-Kummissarju akkorda deduzzjoui 
ta' £60 (il-massimu) ghal oht it-tax­
payer. 

11-bord akkorda deduz.zjoni ohra ta' 
£45 ghal zewg ohtu, billi irritiena Ii 
"relative" ghal fini tal-artiklu 22 (1) 
( c) tal-Incnme Tax Act, . g.halkemm 
strettament tfisser paren~ela mid­
demm tikkomprendi wkoll ir:-"relazzjoni 
miz-:Zwieg. 

Kwantu ghal menteniment tan-ne­
putijiet jehtieg Ii t-tfal ikunu orfni 
mill-missier u mhux semplicement re­
lative tat-taxpayer. Konfermata mill­
Qorti ta' I-Appell (Appell Nru. II). 

Kaz Nru. 16/ 1954 
Kuntr.attur - profitti ta'. 

11-Bord irritiena Ii !-appellant irnex-

xilu jispjega soddisfacentement id-dis­
krepanza fir-rata ta' profitti bejn is­
snin 1948 u 1949. 

L-appellant kellu hanut u kien kun­
trattur tax-xoghol ta' plumbing u el­
ettriku. Fil-1048 kien irrapporta profitt 
ta' 9% fuq is-sales, u fil-1949 profitti 
ta' 19%. Il-Kunnissarju kien iffissa 1-
profitti ghal 1948 f'19% fuq is-sales. 

D-kotba ta' ·I-appellant kienu gew 
mi:Zmuma regolarment. 

Kaz Nru. 17/ 1954 
Deduzzjoni· - Spejjez ta' tobba etc. -
Art. 22(3) . 
lnterpretazzjoni ta' ligi. 

Huwa maghruf illi disposizzjoni par­
tikulari g'.liandha tipprevali, skond ii· 
principji tal-ermenewtika legali, ghal 
disposizzjoni generali. 

Skondl I-art. 22 (3) ta' I-Income Tax 
Act 1-ispiza ta' tobba u sptarijiet ma 
tistax taccedi £20. L-eccess ma jistax 
jitqies bha.la tnaqqis. 
Din id-disposizzjoni giet emendata bl­
att VIII tal-1969. 

Kaz Nl"ll, 18/ 1954 
Divizzjoni - spejjez ta'. Spejjez ta: 
manteniment ta' bini. Govt. Not. 684/ 
1950. 

L -ispejjet tad-divizjoni tal-bini ko­
muni ·ma ghandhom x'jaqsmu :itejn 
mal-produ.zzjoni ta' l-ineome, u ghal­
hekk mhumiex deductbbli. 

Dwar 1-ispejex ta.' tiswijiet ta' fond 
urban dawn huma regolati bil-Govrt. 
Not. 684 tat-1950. La darba henun dis­
posizzjoni espressa tal-ligi Ii tikkon­
templa 1-ammont pr~iZ Ii jigu akkor­
dati deduzzjonijiet superjuri ghal dak 
1-ammont. 

Jekk I-appellant irid jikkontesta 1-
validita' ta' Govt. Not. hu ghandu ja.­
dbcxi t-tribunal kompetenti in kontes­
tazzjoni tal-persuna legittima. 
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TI-Govt. Not. 684/ 1950 gie emenlat bil­
L .N . 39/ 1969. 

Kaz N ru. 19 / 1954 
Grocer - Ex officio assessment 

L-appellant (grocer) appella minn 
ex officio assessment II-Bord iffissa 
dawn il-pirofitti bazati fuq is-sales:­
dwar 1-oggetti razzjonati 9%, dwar il­
hobz 8%, dwar il-nalib tal-bott 1/ - il­
kaxxa; dwar 1-oggetti 1-ohra, komprizi 
imbejjed, spiriti u sigaretti, 10!%. 

L-appel!l.ant kien iddikjara profitti 
ta' 6!%. 

Kaz Nru. 20/ 1954 
Ex officio :assessment - Department's 
alowa.nce -Notice of objection - Rei­
fuzj,oni ta' taxxa. 

L-appellanti (teacher) appellat minn 
ex -officio assessment. Il·Bord iddecida 
li 1-ammont ta' £1.-175 Ii hi kienet id­
depozitat f'Banek fis-snin in kwistjoni, 
kien gie minnha infaddal qabel 1-1948. 

TI-Bord irritiena wkoll Ii !-appellant 
kellha wkoll tibbenefika mid-depen­
de'tltrs allowance, g.lialkemm din il­
kwistjoni ma ssemmitx fin-notice of on­
jection. 

It-talba ghar-rifuzj<mi ta' taxxa ma 
setghetx tigi milqughha ghax saret 
w~ra z-zmien preskritt fl-art 67 (1) ta' 
I-income Tax Act. 

Kaz Nrn. 21/ 1954 
Spejjez ta' natura domestika - Art. 

11 (a). Income Tax Act. Jahdem fl-es­
teru. 

L-appellant li kien mar jahdem il­
Li.bya talab dedt12Zjoni ta' certi spejjez 
Ii hu nefaq ghal menteniment tieghu 
fiz-Zm.ien li kien jahdem fl-esteru. 

TI-Bord irrigetta t-talba ghax dawk 

1-ispejjez kienu ta• natura purament 
domestika u privata u bhala tali esk­
luz.i mill-art. 11 (a) ta' I-Income Tax 
Act. 

Kaz Nru. 22/ 1954 
Spejjez ta' natura kapitali - Rendita 
vitalizja 

Ir.appellant kien akkwista m'ghand 
missieru negozju shih., kontra 1-paga­
ment ta1 rendita vitalizja. 

II-Bord ma ppermettiex id-deduzzjoni 
tar-rendita m.l'la11sa minnu fis-snin in 
kwistjoni, ghax din kienet ta' natura 
kapitali, u gli:alhekk prekluz mid-dis­
post tal-art ll(c) ta' 1-Income Tax Act. 
"If the expenditure is made with a view 
to bringing into existence an asset of 
an advantage to the enduring benefit 
of the trade,. such expenditure is attri­
butable not to revenue but to expendi­
ture". 

Kaz Nim. 23/ 1954 
Kaz identiku ghal dak Nru. 22/ 1954. 

L-appellanti fiz.zewg kazi kienu ahwa. 

Kaz Nm. 24/ 1954 

Grossista ta' foodstuffs - ex officio 
a:ssessment 

L-appellant (neguzjant hl-ingrossa 
ta'· foodstuffs) appella. minn ex officio 
assessment. 

TI-Bord iffissa I-income fuq !•.average 
tad-diversi rati ta' profitti permessi 
mill-F.C.C.O. 

Kaz Nro. 25/ 1954 
L-appellant (.grocer) appella minn 

ex officio assessment. II-Bord iffissa 
dawn il-profitti bazati fuq is-sales:-
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a) dwar 1-oggett razzjonati 9 % ; b) 
dwar il-hobz 8 % ; c) dwar 1-oggetti 1-
ohra 10!%. 

Kaz Nru. 26/ 1954 
Tfaddil - Kapitali mhux income. 

L·appellant fil-1949 kien iddeposita 
I-Bank £1,100, u 1-Kummissarju kien 
ikkunsidra £950 minn dan id-depozitu 
bhala income. 

Il-Bord iddecida Ii- dawk il-£950 ma 
kienux income, imma kienu kapitali li 
t-taxpayer kien faddal fil-kors tas-snin. 
It-taxpayer kien guvni, h.addiem, jghix 
ma' ohtu. 

Kaz Nru. 27 / 1954 
Kuntrattur -

II-Bord iddecftda Ii I-appellant kien 
jahdem bhala kuntrattur bi shab ma' 
huh. 

Inoltri 1-Bord iffissa 1-profitti ta' 1-
appellant ghas-snin 1949 u 1950. 

Kiaz Nru. 28/ 1954 
Spejjez - verifika ta' 

L-appellanti kienu kuntratturi u 
talbu Ii inaqqsu mill-income cert~ spej­
jez li ghamlu fil-kors tal-eZ.ukuzzjoni 
ta' diversi appalti. 

II-Bord cahad 1-appell u iritien:a Ii 1-
Kummissarju irrifjuta Ii itied ma' 1-is­
pejjez 1-ammoni reklamati, mhux ar­
bitarjament imma ghaliex kien fl-im­
possibilita Ii jara j.ekk kienux diga 
nktuZi fil-lista, impo:sibilita kaw:iata 
mill-istess appellanti Ji qattghu malajr 
wisq in-notamenti originali tal-ispejjez. 

Kaz Nru. 29/ 1954 
Spej1jez ta' kapitali - mhux deduCi'hbli. 

B'att pubbliku I-appellant akkwista 
i-avvjament ta' negozju fis-Sala Reali, 
u obbliga ruhu li bl'llaila prezz ta' ces­
sjoni kellu jhallas 1-5% fuq 1-inkassi 
lorid sa.Z-Zm.ien ta' disa' snin jew sal­
mewt tac-cedent, jekk din tkun qabel. 

II-Bord idd'ecida Ii dak H-hlas ma 
kienx deducibbli gh,ax kien tan-natura 
ta' kapital. 

Kiaz Nru. 30/ 1954 
Vitalizju - taxxabbli - Art. 5(1) (2) 
Inc-ome Tax Act. 

L-appellant kien ittrasf erixxa lil 
uliedu 'sehmu 'tal-:beni 'tal~komunjoni 
ta' J-akkwisti in korrispettiv ta' vita­
lizzju £551. 5s. Od. fis-sen:a . . Dan il-vi­
taliz.zju kien soggett gh:at-taxxa ghax 
kol.pit bl-art 5 (1) (2) ta' I-Income Tax 
Act. 

KalZ Nm. 31/ 1954 
Spejjez ta' Natura domestika 

L-ispejjez dwar il-hlas ta' registra­
tion fees biex iben 1-a·ppell:a.nt ikun jis­
ta' jeZerCita ta' ta.bib, u biex jemigra 
ghatl-U.S.A. huma ta' natura domes­
tika u m.hux deducibbli. 

L-a ppellant kien ibbenefika mil-al­
lowance ta' £80 ghal dan it-tifel. 

Kaz Nm. 32/ 1954 
Dedu.zzjoni - HJ.as Ull-ulied. 

L-appellant importatur u commis­
sion agent ta' textiles kellu li1 ibnu im­
pjegat mieghu bhala pjazzista bil-paga 
ta' £240 fis-sena u komm.issjoni ta' i% 
fuq it-turn over kollu. 
Il-Kummisarju ma riedx jiddeduci dan 
il-hL-as kollu. 
TI-Bord dwar 1-ewwel sena riduea 1-
ammont mitlub, u dwar it-tieni sena 
ikkonferma 1-intier. 
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Hu car li biex tigi akkordata d-de­
duzzjoni ta' 1-ispejjet gh:a.11-fini tal-In­
come Tax, iJ-kompens Ii jithaJlas ghan. 
du jkun proporzjonat ghas - servizzi 
resi. 

~az Nru. 33/ 1954 
Bidwi - bejgh ta' annimali. 

Bidwi li jiddecidi li ma jkomplix irab­
bi 1-bhejjem u ibiegh 1-annimali kollha, 
mhux soggett ghall-income tax fuq il­
prezz ta' dawk 1-annimali, ghax dak 
ikun kapital u mhux income. 

F'dan il-kaz I-appellant il--prezz ta' 1-
annimali impjegah !'Defence Bonds. 

Kaz N ru. 34/ 1954 
Refund - Sec. 67(1) Income Tax Act. 

In this case the claim for the refund 
of the tax was barred by the lapse of 
the time prescribed by section 67 ( 1) 
of the Income T.ax Act. 
Sec. 67 was amended by Act XX of 
1955. 

Kaz Nru. 35/ 1954 
Spejjez ta' natura kapitali - Deduz­
zjoni 

Kwistjoni dwar 1-interpretazzjoni ta' 
I-art. 9 (1) (b) tal-G.N. 389/ 42 dwar il­
proprjeta' amministrata mill-Kustodju 
tal-proprjeta' tal-ghadu. 

Spejjez ta' natura kapitali jew acces-

sorji ghall·kapital· mhumiex deducib­
bli. S~jjez li jirrikorru darba biss, u 
ma jkunux ta' natura rikorrenti, huma 
ta' natur.a kapitali. 

Kaz Nru. 36/ 1954 
Appell - fuori terminu - nullita' ta'. 

It-terminu ghal prezenta ta tal-Form 
"B" ghall-appell hu terminu fatali u 
kwindi improrogabbli. 

F 'dan il-kaz 1-appell kien null ghax 
il-Form "B" giet prezentata ferm wara 
z-Zmien preskritt mill-ligi. 

Kaz Nru. 37 / 1954 
Ex officio asessment - Kuntrattur. 

Appell dwar ex oficio assessment. 
II-Bord iffissa l·profitti ghall-1948 u 

1949 ta' 1-appeHant Ii kellu 1-kuntratt 
tal -Conservancy mas·Services. 

Kaz Nru. 38/ 1954 
Barriera - exhaustion ta' - ebda de­
duzzjoni. 

L-artikolu ll(c) ta' I-Income Tax 
Act espressament jipprojbixxi kwa­
lunkwe deduzzjoni ghall.exhaustion of 
capital. 

I·Bord iddecida li t-taxpayer ma kel­
lux dritt ghal ebda :aHowan-ce gha.11-
"exhaustion" tal-barieri minnu mah­
duma. 
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ADOPTION OF 

AND YOUNG 

CHILDREN 

PERSONS 
- by WALLACE PH. GUIUA - LLD., BA., BSc., PhC., MA(Admin) 

(Manch), 1".PA. (London.) 
IN THIS PAPER IT IS INTENDED TO GIVE A QUICK BffiD'S EYE VIEW 

LOOK AT THE TRENDS RELATING TO. ADOPTION. IN SUCH A QUICK SUR-­
VEY MOST OF THE DETAILS WILL ELUDE US, BUT THE BROAD CUR-RENTS 
WILL OBVIOUSLY OOME TO THE FORE. 

Adoption was recognised by Greek 
Law and possibly also by Assyrian law 
(1). Its details in those laws have com­
pletely eluded us. In Roman Law it was 
characterised by formal procedures -
amounting almost to a ridiculous ri­
tual (2) with which later Roman Law 
dispensed, making it possible for a f.di­
usfamHia.s to pass out of his family 
into that of the adopter. Such formal 
procedures indicated that the consent 
of the parties (though hardly of the 
adopted) was vital, Court consent 
playing but a. subordinate and in a 
sense minor role which aimed princi­
pally at seeing that the consent of the 
pa.tru:famillas and the adopter had been 
given, and, in later Roman Law, that 
the prospective a.dopted did not object. 
Nor would it appear that Roman Law 
aimed at using adoption to devise an 
alternative home for the adopted, so 
much as the establishment of an heir 
for the adopter; although in practice 
it is very easy to surmise that the two 
-the alternative home and the insti­
tution of an heir - must have gone 
hand in hand, linked together as they 
have always been by psychological, so­
cial and economic factors, though it 
would not appear that as a rule, pot:e3-
t.as passed from the original paterfa­
mi'..as to the adopter. 

It is likewise interesting to observe 
that Adoption was sometimes used in 
Roman Law to confer freedom on a 
slave (3). The Roman· Law concept of 

Adoption, however, did not pass away 
wlth the passing of Rome; for it con­
tinued to prevail in general in the 
emerging countries of Europe so much 
so that adoption continued to be a well 
established institution of Continental 
law in the traditional pattern of later 
Roman Law and in 1555 it was given 
the fallowing definition in the Voca­
bularium utriusque juris (published 
Venetiis): "&Iloptib ~ gi~oitia. que­
draJm! d,OOtip qula. aliqrulelll sibl elegit in 
filium, et hoo faclunt pleJrumque hi qui 
filios habere non POSSUNT AD ·IP­
SARUM SOLA.TIUM. Et talisque sic 
mcipituir h filium, dicittJr adoptiVIUS 
q•ur~ ia @ct.re legittlmio sic ei <lil.tiur et 
ildi q'lli ~c ~ ~ dieitur adoptivu.s 
p13lter.'' 

With the Code Napoleon adoption 
was given a fresh lease of life. and 
preserved the traditional characteris­
tics it had enjoyed in Roman Law, but 
hid new emphasis on the duties (obli­
gations) of the adopted personf vis-a­
vis his natural family (4) of which he 
continued to form part and permitted 
adoption to take place in those cases 
where '~:Oll'ti oobt"ltj di rioon~za 
vin~lell'IO 1'~ lall" adkxttato 
<5> ,opptire net caSO! in cui da. almltuo sei 
a1ld ii primro ai~ SovvemJOOlaitio ft 
secoindo con sussidi e me~ a.vu.ta. la 
eur.ai non interrotta.. '" ( 6). 

The Cole Napoleon was, of course, 
the basis of the Code of Civil Law of 
many of the countries of modern Eu-
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rope. The Belgian, French, Italian and 
(until recently) Maltese Codes all re­
tained the Napoleonic basic pattern of 
adoption. Without going into the basic 
and sometimes subtle Jiff erences of de­
tail of these Codes, which for the pur­
poses of a paper such as this would 
amount to no useful exercise, it can 
safely 'te asserted that the basic fea­
tures of adoption in all these Codes are 
the f oll<;:>wing :-

( 1) Adopti-0n is not to compete 
with the basic family structure or to 
introduce any significant alterations in 
that structure. Thus, persons with le­
gitlmate children of their own may 
not adopt, and adopters have to be over 
an advanced minimum age (7) to les­
sen the likelihood -0r possibility of ad­
opters having legitimate descendants 
of their own prior or past to adoption. 

(2) Adoption of different persons, 
be they brothers and sisters, by the 
same adopter (s provided they are hus­
band and wife) could take place only 
by means of one and the same act. 

(3) The surviving natural · parents 
must consent to the adoption as must 
the person to be adopted if he is over 
fourteen years af age. 

( 4) On adoption, the ad-0pted as­
sumes the surname of the adopter and 
adds it to his own; the adopter be­
comes responsible f-0r the education 
and maintenance of the adopted per­
son, and in the case of a female for 
dowry on the -Occasion of mariage, as 
if he were born in lawful wedl-0ck to 
the adopter(s); whilst the adopted as . 
sum.es liability for the maintenance of 
his adopter(s); but he remains in his 
natural family and presenves all his 
rights and duties within that circle too 
and does not pass into the family cir­
cle of the adopter (s). 

(5) Consequently, detailed provision 
exists relating to the succession of ad­
opters and adopted and provision is 
made for cases where legitimate issue 

exists a.s well as for the cases where 
110 such issue exists (8) 

Because of ali these limitations, 
adoption does not appear to be a suc­
cess in contemporary European Coun­
tries. This seems obvious from the al­
ternative provisions which exist in 
some of . these Codes, e.g., the Italian 
Civil Code <9> for the filiation of min­
ors who have been entruHted to pu'blic 
or private institutions. The basic 
stumbling hlock seems to be the fact 
that the adopted continues to have 
two feet in two households. At the 
psychological p~ane, adoption cannot 
be a success except where the adoptea 
is fully integrated in the family of 
the adopter (s) and burns his boats 
behind him with respect to the natural 
family. But this concept represents a 
'llajor difficulty in Natural Law coun­
+ries; for, how can such a concept uni­
~orm itself with the basic natural la.w 
~ssumption of parental rights and tfo­

.. ies, except by means of a res·ort. tn 

fictions which are themselves unsatis­
factoJ"Yc, raising as they do horneu 
nests of their own, such as the que:::. 
tion whether at Natural Law there is, 
or could ever be, a forfeiture ()f paren· 
tal rights and duties, and whether the 
sanctions to such forfeiture could ~ 
remedied by Positive Law instead of 
Natural Law itself. 

To get out of this quandary, it is 
submitted that such is the one and only 
helpful approach to this serious pro­
blem; and that this, in fact, represents 
a much more subtle comple_x than is 
usually met with in the problem of the 
interrelationship between Natural 
and Positive Law. The problem one 
usually discusses in that context is 
that of which law is supreme; which 
is to give in to the other, and which 
will in particular circumsances prevail. 
In Natural Law countries which still 
abide by the concept of natural law as 
formuJated by Aquinas' (10.), the ans­
wer immediately is: "Natural Law is 
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to prevail!" But in the approach to the 
problem posed, the question is not the 
simple one of which law is supreme; 
but the more basic~ more urgent, inti­
mate and thought provoking one, sub­
tler and, I submit, more constructive 
approach of how far, in a sense, can 
positive law complement natural law 
- so that retaining that superstruc­
ture, .one_ at the same time recognises 
the limitations thereof and tries t-0 pro­
vide by means of positive law for fill­
ing in the details which the broader 
implications of natural law may them­
~elves be unable to provide for ade­
quately and satisfactorily. 

Adoption was late in coming in the 
U.K. - until 1926 it was not -even 
known at Common Law (11) - but 
when the Adoption of Children Act, 
1926, was enacted (12) it came down 
heavily on the side of the contempor­
ary psychological consideration that 
the ad.opted should be integrated as 
fully as possible into the family of the 
adopter (s) . Thu.s "An adoption order" 
under that Act, "extinguished aU 
rights, duties, obligations, and liabili­
ties of the parents or guardians of the 
child in relation to his future custody, 
maintenance and education, including 
all rights to appoint a guardian or to 
com:ent or to give notice .of dissent of 
mariage. •Ali such rights, dutie~ ob(.. 
ligations and liabilities become vested 
in, exercisable by, and enforceable 
against the adopter- · as · though the 
adopted child were a child born to the 
a.dopter in lawful wedlock; in respect 
of these matters, and in respect of the 
liability of a child to maintain its par­
ents, the adopted child stands to the 
adopter exclusively in the position of a 
child born to the adopter in lawful 
wedlock. < 13) 

This -solid basis of the new family of . 
the adopted was preserved and carried 
forward in the Adoption of Children 
Act, 1958, < 14) through the various in-

ter-mediate and consolidating Acts re­
lating to adoption in the U.K. Indeed 
this basis in this respect has been ren­
dered more solid still by extending the 
concept completely to the realms .of the 
transmission of, and succession to, pro­
perty (other than entailed property) 
(15), 

Furthermore, the English Adopti{)n 
Law, whilst recognising the import­
ance of the principle .of the consent of 
the natural parents to the making of 
an adoption order, (the effect of which 
woul~ for all intents and purposes, be 
that of .uprooting the adopted from his 
family and transf ering him to the 
family .of the adopter) , made inroads 
into that principle by providing for 
dispensing with consent, in particular 
circumstanc~, such as where the na­
tural parent has abandoned, neglected 
,or persistently ill-treated the pros­
pective adopted; or where he is with­
holding his consent wireasonably o.r 
where he "has persistently failed with. 
out reasonable cause to discharge the 
responsibilities of a parent". ( 1'6) 

On the other hand, English Law 
wisely provided for the protection of 
the normal family unit, in the sense 
that where the application for adop­
tion is being made by one -of two 
spouses, the consent of the other 
spouse is a must for the making of the 
adoption order (17), except in special 
circumstances (18). Otherwise it would 
have been simplicity itself for the par­
ent of an extra-marital child to intro· 
duce that child into his own family unit 
in spite of the protestations of his 
spouse; a factor which could easily 
lead to the breaekdown of the normal 
family unit. 

Another highly significant provision 
of English Law is that relating to the 
care and possession of the infant to be 
adopted by the prospective adopters 
for a minimum period of three conse­
cutive months, immediately preceding 
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the date of the order, not counting any 
time before the date .on which the in­
fant attained the age of six weeks. 

Again the integration of the adopted 
in the adopter's family is also consoli­
dated by the provision that the adopt­
ed f o!lowing the adoption order, may 
be known by a name ( s) of the choice 
of the adopters and not by any pre­
vious name. In making the adoption 
order the Court should naturally see 
that such provision is exercised as 
seems reasonable in all the circum­
stances of the case. 

In England the aim obviously is to 
make adoption a relatively simple ex­
ercise; in this ·respect the minimum age 
for adoption was considerably reduced 
from the Napoleonic fifty to twenty­
five and, in special circumstances, e.g., 
where the applicant is a parent or re­
lative of the prospective adopted, even 
less. Furthermore, the disability 
against a number of adoptions by the 
same adopters does not feature in En­
glish law so that it is possible, and in 
practice it frequently happens, that ad­
opters adopt more than one child at dif­
ferent periods, thus simulating the 
natural growth of a natural family. 

These provisions of English Law 
have been recently followed in Eire and 
in Malta. As has been said the Malta 
Civil Code has at its basis the Code 
Napoleon, but the pI"ovisi.ons relating 
to adoption have recently been sub­
stttuted in t·~o by provisions which 
have ibeen obviously culled from Eng­
lish Law. It can be asserted without 
hesitation that the law of ad.option in 
Malta today is with but few and in a 
sense minor variations identical with 
the law of the U.K. by which it was 
inspired and on which it was obviously 
based. In the circumstances it appears 
more worth while to concentrate, in a 
paper such as this, on the points ·of clif. 
ference between the two systems and 
to try to establish the reason for such 

variations. 
The basic differences between Mal­

tese and English Law on the subject 
may be reduced to three:-

a) The minimum age at which a 
person may adopt. 

b) Dispensing with consent; and 
c) the time limit starting with 

marriage and ending five years there· 
after, within which persons may not 
adopt. 

It has been seen that in the U.K., an 
applicant for adoption must be at 
least twenty-five years of age, except 
in special circumstances, such as 
where the applicant is a parent or a 
relative of the person to be adopted. 
Prior to 1961 that age in Maltese Law 
without any exception whatsoever was 
fifty, the justification traditionally 
given being that adoption is a very 
serious step indeed in the life of both 
the adopter and the adopted. Age 
twenty-five represents a slashing of 
that age by exactly one half. Although 
by contemplorary sentiment, age 
twenty-five may seem mature en­
ough, after all' jnfancy terminates com­
pletely at twenty-one and at that age 
a person becomes entitled to v-0te and 
thus exercise the most seri-ous of civfo 
rights, nonetheless in an adoption con­
text, twentyfive may be too low, es­
pecially when ~ bear in mind that 
many people are not even married at 
that age. 

Although in the meantime the po­
sition had been thoroughly reviewed in 
the U.K., and the Curtis Report haj 
not commented in any way about that 
age being too low~ the Eire Adoption 
Act, 1958, which followed the U.K. 
model pretty closely, had departed 
therefrom where the age was concern­
ed, and provided that an applicant for 
adoption had to be ·of a minimum age of 
thirty five or forty. The Malta Ordin. 
ancP, provided for a minimum age of 
thirty - an age which plays safe, with-
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out being too safe and provides the 
best te·n years in a person's life (30·40) 
when the family, normally speaking, is 
being set up. Another justification for 
age thirty rather than thirty.five is 
that if the Malta view that during the 
first five years of marriage a couple 
should not adopt (vide infra) is correct 
then age thirty would appear to be just 
right, especially where young peop!e 
tend to get married in the midtwenties 
instead of their late teens. 

The second major departure from 
U.K. Law to be found in Maltese Law 
are the provisions relating to dispens. 
ing with consent. It has been seen that 
English Law allows the Court to dis· 
pense with. consent where the parent 
has failed to discharge his parental 
responsibilities without just cause .or 
fails to give his consent unreason· 
ably. <lt9) In general it may be said that 
Maltese Law does not provide for dis­
pensing with consent on these grounds 
of English Law. Stmml!e, that at Na· 
tural Law the parent has a fundamen· 
tal right and duty to look after the 
child which the fa th er may not be 
forced to renounce; suffice it that the 
parent may, if he so chooses, and in 
any case with the Court's permission, 
in the greater interest of the child, 
pass on his responsibilities to a willing 
third party; but forfeit those respon­
sibilities, even where he has not ful­
filled the responsibilities of parent­
hood, he may not. In Maltese Law the 
provisions relating to dispensing with 
consent refer to the minor circum­
stances when the person concerned 
cannot be found or "is incapable of 
expressing his 'Views'. (20) 

The third major departure is the 
provision that "An adoption decree 
may be made ·on the application of two 
spouses, who have been married for a 
period of not less than five years and 
are living togeteher, authorising them 
jointly to adopt a person and may not 

be made on the. application of one only 
of such spouses."' (2'1) It is well known 
that newly married couples are usually 
anxious to have children of their own, 
an anxiety state that may itself impede 
conception. Such couples may rush into 
adoption as a means of allaying their 
anxieties and when children of their 
own turn up, they could easily regret 
the step they took and come to look on 
the adopted as an outsider within the 
family circle - a situation which is 
not desirable at all. It is understood 
that a similar provision exists in a re­
cent Netherlands Law on Adoptfon 
which was anterior in date to the re· 
cent Maltese Law of Adoption. 

So that the .contemporary trend 
seems to be that adoption should be 
made easily possible, because in iUelf 
it is a very useful and salutary social 
measure against a number of social 
evils, such as the problem of the un­
married mother and that of the illegi­
timate child. It is well known that 
the Code Napoleon, probably as a reac. 
tion to the social evils of the time, had 
reacted vigorously against illegitimate 
children whether acknowledged or not, 
and placed them in a very unfavour­
able position vis a vis children- born in 
lawful wiedl-0ck where rights against 
their parents were concerned. Natural 
parents can now, through adoption on 
this new basis, remedy the mistake and 
the blemish whic'h is purely theirs and 
which should in no way be made to at· 
tach to the innocent child. 

Indeed the United Nations Universal 
Declaration of Human Rights at Ar· 
ticle 25(2) categorically affirms that 
"All Children' whether born in or out 
of wedlock, shall enjoy the same rights 
and protection". 

This certainly seems to be the trend 
in contemporary adoption at the ideal 
plane: '~There are no illegitimate child. 
ren, there are •only illegitimate par­
ents!" Apart from the social benefits 
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a.ccruing to the community from the 
adoption of children born out of wed­
lock by other people who have no 
children ·of their own; adoption is a sin­
gular system in terms of which ille­
gitimate parents may confer a legiti­
mate status on their children born out 
of wedlock. And, not that there is any 
direct correlation between slavery and 
U:egitimacy, one cannot help remines­
cing here how adoption in Roman Law 
was sometimes used, as has been said, 
to confer freedom on a slave! 

( n Novissimo Digesto Italiano, U'I'ET, 11, 
P. rJA?l7 (.col. 1) . 

(2) The paterf amtlias s old his s<>n to the 
prospeCltive adapter TWICE OVER: 
EAOH time the iproop~ctive adopter 
manumitting the filtus familias back 
to the paterfamilias. Thereafter a 
third sale to a third party was made 
by the paterfamilias, thus DES­
TROYING T.HE POTESTAS. There­
upon the adopter "brough•t a collu­
s~ve action against the buyer claim­
ing t:hat the person to be· adopted 
was his son, and Judgment was given 
accordingly." .A Manual of Roman 
Private Law, !Buckland, ip. 77. Vi<ic 
also Novisslmo Digesto Italiano, 
iUTET, Ir, p. ·287. 

(3) .Novissimo Digesto Italiano, ibid. col. 
m. 

14) Code Napoleon (s. 348). 
( 5) ibid. IS. 314i5. 
( 6) Ugo Gualazzini, Adozione (Diritto 

Intermedio)., Nov. D}g. Ital. p. 290 
<col. 11). 

(7) Belgium, '315-: Code Civil, s. 344. 

It seems that this is being increas­
ing~y appreciated, for although conti­
nental law in general does not seem 
to have moved in this direction so far, 
the Counctl of Europe has recently had 
occasion to look at adoption law and, 
from what one hears, seems to have 
come down heavily in favour of the 
Maltese experiment which is certainly 
more than a haJf way house between 
the English and the Continental pat­
tern. 

·France, 40: Code Civil, s. 344: Italy, 
-50: Codice Civile, s. 2911. 

C8) .Vide SS. 1G1 ... 1.sa of the Malta Clvil 
Cod~, now substituted (infra); ss. 
ai43-3'ro French Civil Code; and ss. 
291-3110 ])tali-an Civil C<>de. 

(9) ·SS. 4J00-413, Italian Civil Code. 
l lOt In a nutshell: "That part of God's 

eternal law which ls r€ferable to 
man a.nd which man discovers by 
means of his reasion - the guide to 
reason being provided by the 
Ohur.ch. 

( 11) 'Halsbury's Law.s of Englami, 2nd Edi-
tion, Vol. l7, Part VI, para 1400. 

<12) 16 & l'7 Geo. 6, 29. 
< 13) tHalsbury, ibid., paI"a 1416. 
< 14)' ~. Eliz. ·2, c. '5. 
( 1'5) U.K. Adoption A<:t, 1:95'0, S. 13 and 

Adoption Act, 1958, s. Hi. 
( 16) s. 5. 
(1{7') s. 4 (1) (b). 
<l~n s. !5 < 4>. 
(1~) s. 5. 
(.20) s. C2) l3ii C.ivil Code. 
<21) s. 1a~ (3) (c) and s. lr31 <2) Civil Cede. 
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THE RETIREMENT OF 
PROF. F. CREMONA LL.D. 

On September 3oth, 1971, the Dean 
CYf the Faculty of Laws retired from 
service to the Royal University of Mal­
ta. He had reached the new age limit 
of 65 to which Council had already ex­
tended his servic·es and had now com­
pleted the teaching of the students who 
were graduating in November, 1971. 
Our Alma Mater has many able men 
but it is now poorer without this dedi­
cated and belov€d teacher. Professor 
Cremona had occupied the Chair of 
Commercial Law for over 34 years, 
much longer, in fact, than any of his 
predecessors these Jast hundred years 
and was the 'master' of the present 
Chief Justice, Prfessior Dr J.ohn J. Cre­
mona B.A., LL.D., D.Litt (Rome)., B.A., 
Hons. (Lond), Ph.D. (Lond) , 
F .R.Hist.S., of more than half of the 
members now serving on Her Majesty's 
Bench as well as of all the members of 
the present Board of Faculty of Laws. 

Professor Felice Cremona graduated 
"cum laude" in 1928 and later attended 
the Universities of Rome and of Lon­
don where he deepened his knowledge 
of Commercial Law under the guidance 
of Professor Vivante and Professor, 
later Lord, Chorley. He joined the staff 
of the university in. 1935 as Professor 
of History of Legislation when for 
some time he also taught Civil and 
Canon Law. In 1937 he was appointed 
to the Chair of O:>mmercial Law, and 
became Dean of the Law Faculty on 
the retirement of Professor Victor Car­
uana B.Litt., LL.L., 0 .B.E., in 1961. 

As a teacher, law students had dis­
covered in Professor Cremona two out­
standing attributes : clarity of expres-

sion and deep erudiUon of the law. 
Throughout his long number of years 
dedicated to teaching the gentleness of 
his manner, the courtesy and restraint 
of his speech ga.ve him peculiar power. 
It was all this that made him a great 
teacher of Commercial Law. Indeed, as 
Aristotle once remarked, "the one ex­
clusive sign of a thcrough knowledge is 
the power of teaching". 

by DR J·. A. MICAIJ.EF LL.D. 

At the Bar Professor FeHce Cremo­
na is one of its leading members where 
he has earned the love and respect of 
all his colleagues. He has been legal 
adviser to the Coundl of the Chamber 
of Comerce and to almost all the lead­
ing commercial banks. He has been. one 
of the :legal members· of the War Dam­
age (;'ummission since 1945 and is also 
the Chairman of the Investment Bank 
of Malta Limited. In 1944 Professor 
Cremona was a member of the Com­
mercial Code Commission and , has 
served for a long number of years as 
umpire in National Insurance claims. 

Like his father, the late Judge Giu­
seppe Cremona, who is the author of 
"Giurisprudenza sul Coclice di Malta" 
in different volumes, Professor Cremo­
na has also made a contribution to the 
small amount of legal Hterature pub­
lished in Malta. His book on the prin­
ciples of Maltese Company Law has al­
ready had three editions by the Uni­
versity Press. Before retirement he 
prepared a revised edition of his Com-
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mercial Law Notes and has written a 
number of articles on Law. 

Finally, Professor Cremona's out­
standing contribution in his long and 
remarkable career will remain his con -
tribution to the Draft Model of the 
Commercial Partnerships Ordinance 
which is eclectically in essence; adopt­
ing the English system for limited liabi­
lity companies while retaining the con­
tinental system with regard to partner­
ships. The Draft bill was prepared by 
a Commission set by Dr. Giovanni Fell-

ce, then Minister of Justice, of which 
Professor Cremona was Chairman. 
Soon after his retirement from the 
university, Professor Cremona was ap­
pointed by the present Minister of Fin· 
ance as Vice Chairman of a Commis­
sion to revise the Succession and Dona­
tion Duties Ordinance. Whi~e. there­
fore, the law Society wishes Professor 
Cremona a happy retirement may he 
still make further contributions to­
wards the Maltese system of Law. 
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IN MEMORIAM 
Recently Mr Justice A1berto Magri, 

B.Litt., LL.D., passed away at the age 
of seventy one. 

Mr Justice Magri was a man of many 
parts - leading criminal and civil law. 
yer., man of letters, philantropist, meni. 
ber of the legislative assembly during 
the first spel of iMallt:a's self.govern­
ment. 

His leading characteristic, whether 
in his pleadings or in his judgements 
was his extensive and intricate know­
ledge of the interpretation of the law 
given by our Courts from tim~ to time. 
Not that he was undUJly tied to prece. 
dent foii he did not hesitate to depart 
from the beaten track where he felt 
that it was necessary to do so. In this 
respect one cannot but animadvert to 
the development of the Maltese theory 
of the dual personality of the State in 
his hands. As he found the doctrine. 
the function of the Court was merely 
that of seeing whether, when an action 
was alleged to be iure imperii, it was 
actually i ure imperii and whether lt 
had been discharged by the competent 
organ in accordaince with the f ormali­
ties, procedures and conditions pres­
cribed by the law. Having found that 
the Court's function was exhausted and 
it could not go into the merits to see 
whether, and if ·so what damages ha.i . 
been caused by the State to other par­
ties. 

In two judgements (Xuereb vs Mical­
lef, XXXVII. ii, 753 and Apap Balogtia 
vs Borg Olivier noe XLII, ii, 93), both 

by Dr. W. Ph. Gu1ia LL.D., B.A., B.Se., 
Ph.C., M.A. (Admin.) M1111chester), 

D.P.A. (Lond~) 

of which did not reach H.M. Court of 
Appeal, obviously because Government 
had acquiesced in his findings, he esta· 
blished the principle that even in mat­
ters iure imperii the State must make 
good damages caused to the -citizen out 
of homage to the Civil Law principle, 
which did not distinguish between per­
sonalities, that '"'Every person shall be 
liable for the damage which occurs 
through his fault." (s. 1074, Chr. 23). 
It is noteworthy that the Italian Courts 
are currently grappling with this no­
tion of neminem b.edere as manifestc:d 
in the field of executive discretion 
where the control of technical advice 
is concerned 

However, one cannot just dismiss the 
late Mr Justice Alberto Magri on the 
basis of his practice of the law. For as 
long as one can remember he was an 
outstanding gentleman who manifested 
true christian qualities. Suffice it r.o­
remember that for a very long time in­
deed he was Chairman of the Valletta 
section of the St Vincent de Paule 
Society and that after his retirement 
from the Bench he voluntarily gave 
free legal advice to the poor who 
sought his advice. 
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JUDGE JOSEPH FLORES 
B.L. CAN LL.D. 

Judge JoE-eph Flores retired as one 
of Her Majesty's judges on Saturday, 
January 15th 1972. His farewe~l cere· 
mony which was held in the Criminal 
Hall at the Law Courts Valletta was 
attended by a large crowd which includ. 
ed H.M. Judges, the Minister of Justice, 
Magistrates, the acting Crown Advo· 
cate General, Lawyers and other mem­
bers of the legal profession. 

Judge Fliores was born at Ham run 
on the 17th January 1907. He was edu. 
cated at Flores College which was 
founded by his grandfather. In 1924 he 
joined the law course at the Royal Uni­
versity of Malta. As a student he was 
very active and sat on the Permanent 
Committee (nowadays known as the 
Student's Representative Council) for 
seven consecutive years. He graduated 
Doctor C1f Laws in 1931 -and 3 years af­
ter as Bachelor in Cannon Law in which 
subject he was appointed lecturer at 
the R.U.M. 

As a lawyer, Dr Flores wiH always 
be remembered as a colossal figure who, 
during, his career, defended in all, 26 
capital trials. This set up a record 
wilich is still unbroken. One should 
n~te that in all these trials by jury 
none of Dr F'lores's clients received 
capital punishment. Dr Carmelo Maria­
ni defended at 20 such trials but six of 
his clients received capital punish­
ment. Dr Flores was also a member of 
the Malta Arbitration Tribunal and 
Vice President of the chamber of advo­
cates. He was the first lawyer to appeal 
sucessfully to the Privy Council against 
a judgement in which his client P.C. J . 
Connel was sentenced to death in con-

nection with a murder which took place 
at Gold it·Taf a.I in 1944. 

Dr Fl·ores was nominated judge on 
the 9th December 1955 when it was 
found necessary to increase the num· 
ber of judges to eight. He presided over 
both the Civil and Criminal Court. In 
August 1971 Judge Flores was appoint. 
ed Vice President of the Constitutional 
Court. 

by PAUL A. -GAUCI MAISTRE 

Judge Fliores was ailso a one time 
politician. He joined the Malta Lasbour 
Party in 1950 and soon after became 
its deputy leader. He contested the 
elections .and was sucessful on three oc­
casions in both the 8th,. and 9th dis­
tricts. He was appointed Speaker to 
the Legislative Assembly till the 5th 
December 1955. 

Recently I met Judge Flores and 
took the opportunity to get his opinion 
on some aspects of our law. He agreed 
that an overall revision of the Criminal 
Law is necessary •because times had 
changed but our laws had not kept 
pace. In sentendng the guilty party, 
special attention should be given to the 
treatment -0f the yol.Ulg offender. From 
his own experience :both as a lawyer 
and as a judge, Judge Flores considers 
that crime has increased in one way 
because of the increase in population, 
in .another, because the individual who 
is by nature imitative craves for a 
higher standard of .Jiving, som<etimes 
beyond his reach. Crime is committed 



mostly by persons whose ages range 
from 16-40 years. Such people normal­
ly come from broken families and thus 
do not receive an appropriate educa­
tion during the f orm.ative years of their 
childhood. Crime is not prevented by 
infiicting harsh penalties for this will 
only ·breed a subconscious vindictive at­
t itude towards society: "Punishment 
should have for its object only the dis­
couragement of crime but also the re­
formation of the offender". Judge Flores 

stressed. Loss of liberty and seclusion 
from society for a period are the hJrrd­
est f.orms of punishment. With regard 
to probation, Judge Flores said th3.t 
this has proved to be 85% successful, 
and it has rarely happened that offen­
ders who have been conditionalily re­
leased became relapsers. 

Judge Flores concluded by say1ng 
that he will persist in increasing his 
knowledge of crime and the criminal. 


