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Dr. Wallace Gulia was born in Paola on the 4th of March 1926. In 
1945, he took his first degrees from University, the B.Sc; and Ph.C., 
finishing first in order of merit. In 1947, he obtained, through a 
correspondence course the Diploma in Public "Administration (Lon
don). He obtained his B.A. from the Royal University of Malta in 
1949, again finishing up fir$t in order of merit. In 195 2, he gr'\d
uated as a lawyer. 

In the meantime ~e had obtained a 2 year travelling scholarship 
from · the R.U.M., which he chose to utilize in order to obtain his 
M.A.(Admin) from Manchester University. Dr. Gulia was bestowed 
his M.A.(Adminis)(Manchester) in 1953. 

In 1955, ~e became a Crown Advocate. 
Dr. Gulia was . married in 1955, and in that year also he benefit

ted from a British Council Bu~sary' which enabled him to travel to 
London. During his stay there, he kept up his interests in Admi· 
nistrative Law. 

Since 1959, too, Dr. Gulia has been lecturing on Administrative 
Law at the University of Malta. 

In 196(,, Dr. Gulia was the R.U.M. representative at the Beirut 
Conference on 'Local Government Institutions in Commonwealth 
Countries.'. In 19'57, he attended another international Conference, 
this time in New Delhi on 'Public Administration in Commonwealth 
Countries'. 

In 1969, Dr. Gulia again utilized another Bursary - th.is time 
from the Italian Government - in. order to continue his studies in 
Administrative Law at the Istituto Di Diritto Pubblico of Rome. 
The topic he chose for research was Governmental Liability. 

Dr. Gulia has given a valid contribution to Maltese Legal Lite
rature. 

This, he started giving from his student days - in fact, while 
still a student, he was a regular contributor to the Law J oumal. 
His literary works on Public Administration include 'L·Amminis· 
trazzjoni Pubblika' (1957), 111- Bniedem u 1-0rganizazzjoni tax
Xoghol' (19~8) and 'ld·Demokrazija' (1961). 
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Dr. Gulia' s publications also include <Local Government in Mal
ta', and 'The Board of Special Commissioners for Income Tax Pur
poses' and 'The Public Corporation in Maltese Experience.' 

Dr. Gulia has also given a valid contribution to Maltese literature. 
It is proposed now to have a brief look at Dr. Gulia' s 'Govern

mental Liability in Malta', commenting on its contents and their re
levance to Maltese legal literature. 

Dr. Gulia' s lecturing at the University inspired the publication 
of the book, which is a result of five years of hard work. 

Dr. Gulia says in his preface: 'This work is in part a Source 
book of a very significant part of Maltese Administrative Law and 
in part an account and an appreciation thereof'. By and large, there
fore, the book can be divided into two parts: a brief critical sur
vey of Governmental Liability in Malta to be found in the Introduc~ 
tion to the Book; and the various sources quoted - these include 
the most important. parts of Maltese jurisprudence on the subject, 
a Table of Laws (Maltese, Italian and French) and Proclamation I 
of 1815. 

In the Introduction to his book, Dr. Gulia has purported to exa
mine the evolution of ~vemmental Liability in Malta from the 
tum of the century to the present day. 

To what extent can it be said that he has achieved his aim? Dr. 
Gulia starts by condemning the Legislatu~ for never performing 
its duty - that of legislating - on the matter. This attack is fully 
justified and the Legislature is to assume half the responsibility 
for the confused state of the law in Malta on Governmental Liabi4 

lity. 
By whom is the other half of the responsibility to be bome? Un

doubtedly, by the Judiciary which in 80 years has yet failed to lay 
down any coherent doctrine on the matter. Dr. Gulia explains the 
Judiciary,s failure by the fact that in Malta there is no doctrine of 
binding precedent. This might be an explanation, but it certainly 
falls short of a justification. The Conseil d' Etat in France, too~ 
is not tied down to the doctrine of binding precedent; this notwith 4 

standing, it has succeeded in formulating a doctrine of Droit Ad· 
ministratif which, in the present writer's view, is so far unparal4 

leled in Europe. 
Besides, the Judiciary has been responsible for two grave mis

takes, which seem to have been detected and pointed out for the 
first time in Malta by Dr. Gulia in his book: the first is the impor
tation into the Maltese system of an outdated docuine from the 
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Continent - that of the dual personality of the State; the second is 
a complete misunderstanding of the scope for which this distinc· 
tion between acts jure imperii and acts jure gestionis was made in 
Italy. 

As Dr. Gulia points out,. the distinction between act jure imp erii 
and act jure gestionis was introduced into the Maltese legal sys· 
tem in the case Busuttil v Laprimaday ( 1894) decided in the Court 
of First Instance by Baron ChappeHe and co~firmed in Appeal pre
sided by none other than Sir Adrian Diogli. 

The Court in that case held that the State can act in two dif
ferent capacities: firstly it can act ju~e imperii in its sovereign 
capacity. In this capacity, the State's acts a·re not subject to re
view by the Courts, which can only inqu~re into· whether the act 
was performed by the ·competent organs and in the manner, with the 
formalities and under the c;onditions prescribed by law. This would 
exhaust the jurisdiction of the Court in a case instituted against 
the Administration, if its act is decreed as one jure imperii by the 
Courts. · The injured p~~ty could only sue the public officer, who 
was the author of the injury,· personally. Secondly, the State can 
act jure gestionis in which case the State acts like a bonus pater 
familias and is therefore subject to the same rights and obliga-
tions as any other in di vi dual. ~ 

This doctrine has been applied time and time again by our 
Courts. Its latest application was in the case Buhagiar v Mangion, 
confirmed on Appeal as lat~ as the 26th] anuary 1973. 

Now what are the two defects inhere.nt in this doctrine as ap
plied by our Courts? 

As has been pointed out, they were first detected by Dr. Gulia 
during the studies he conducted in the University of.Rome in 1969. 

The two defects are the following: 

(i) As Dr. Gulia points out in his introduction, by the 1920's the 
doctrine of the dual personality of the State had been thrown over
board both by Italian commentators, as well as by the Italian 
Courts. How our Courts still insist on applying this ~octrine is to 
say the least, beyond comprehension. 

(ii) The second mistake in the application of this doctrine by 
our Courts lies in the total misapprehension of the scope for which 
the distinction was made, in Italy from which country it had been 
imported. In the words of Dr. Gulia himself: 

'Indeed i't now appears clear that the distln~tion in Italy had 
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not been made for the purpose of excluding governmental lia
bility, but merely in order to ascertain which Courts had ju
risdiction - whether the Ordinary Civil Courts, culminating in 
the Corte di Cassazione, or the Administrative Court - the 
Consiglio di Stato: .•.• The Ordinary Courts had jurisdiction 
where an act ;ure gestioni s was the subject matter of the dis
pute, but the Administrative Court - the. Consiglio di Stato -
had jurisdiction where an act jure imperii was under conside
ration.' 

In Malta, on the other hand, the same distinction has been im
ported in order to exclude Governmental Liability when it is decid
ed that the State has acted jure imperii. 

Dr. Gulia admirably succeeds in summarizing in one paragraph 
(Intro pp. 8-9 'In the meantime .•• may be traders'), the· cases in 
which this doctrine was applied and the slight modifications which 
were made to it. 

However, in all fairness to our Judiciary not all the cases in
volving Governmental Liability which came up before our Courts 
were decided on the basis of the dual personality of the state. 
Some judges admirably succeeded in avoiding the application of 
this firmly-rooted doctrine. This they did by basing themselves on 
private law concepts, or on the British Public Law system. 

As an example of this trend of Maltese case - law - that which 
imported private law concepts into the Public Law field - we can 
mention the case Camilleri v Gatt (1902) per Pullicino J. As Dr. 
Gulia points out, an act - the changing of the level of public 
streets - which would normally have fallen within the traditional 
characteristics of an act ;ure imperii. (vide Farrugia v Borg Oli
vier - 1953) was judged on the basis of a private law concept, 
namely the notion of quasi-contract. 

The two classical examples of the second trend of case - law -
that ~hich based itself on British Public Law - are undoubtedly 
Cassar Desain v Forbes (1935) and Lowell v Caruana (1972). 

In Cassar Desain v Forbes, the doctrine of the dual personality 
of the State was categorically declared to be inapplicable to Malta 
on the basis of the following syllogism: British Public Law is Mal· 
tese Public Law where the latter has a lacuna. 

British Public Law does not recognize the dual personality of 
the State. Therefore, the concept of the dual personality of the 
State is also alien to Maltese Public Law. 
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In the present writer's view, this ca:se is· important not so much 
in itself, as much as in that it paved the way to what, in my opi
nion, is the hallmark of jurisprudence on governmental liability in 
Malta. I am referring to the case Lowell v Caruana, decided by Mr. 
Justice Caruana Curran on the 14th August 1972. This judgement 
went a step further than Cassar Desain v Forbes and this in two 
senses: 

(i) Mr. Justice Caruana Curran was not merely satisfied with at
tacking the doctrine of the dual personality of the State indirectly 
- by showing that it was alien to the Maltese legal system. He 
went a step further and attacked the. doctrine directly by showing 
that is an outdated doctrine - 'it-teorija antikwata tal-jure imperii' 
as he calls it. Mr. Justice Caruana Curran has thus made repara
tion for the mistake of those of his fellow judges who insist on 
deciding our cases on the basis of an obviously antiquated theory. 

(ii) This judgement also goes further than Cassar Desain v For
bes in the sense that it introduces the modes of control of execu
tive discretion which are used in British Public Law. 

It is indeed a pity that this judgement was delivered when the 
introduction on Dr. Gulia' s book had already been written, thus 
making it impossible for Dr. Gulia to comment on its relevance and 
importance. 

Dr. Gulia has done very well to include in the Introduction t.o 
his book, a study of the Italian System. Besides serving to show 
the above mentioned mistakes incurred into by our judges, this 
study can serve as a source of comparative study on which our 
judges can base themselves in deciding cases on governmental 
liability. 

It would have been .equally useful had Dr. Gulia included a study 
on the workings of the. French system. To take just one example, 
a more detailed explanation of the docuine of the Administration's 
liability for 'risk' as evolved by the Conseil d'Etat could have 
served to acquaint better Maltese legal minds with this concept, 
with a view to its possible introduction into the Maltese legal 
system. 

We will pass now to consider the -value of 'Governmental Lia· 
bility in Malta' as a source book. The book includes a reproduc
tion of the reports of the most important Maltese case-law on the 
subject - as famous examples of which one can mention Busuttil 
v Laprimadaye (1894) Camilleri v Gatt (1902), Cassar Desain v 
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Forbes ( 1935) and Lowell v Caruana ( 1972). 
It also includes the reports of two cases decided by the Corte 

di Cassazione di Roma, which prove Dr. Gulia' s thesis that the 
doctrine of the dual personality of the State has since long ago 
been debunked in the neighbour peninsula. 

It also includes a unique reproduction of Proclamation I of 1815 
of Sir Thomas Maitland, which first declared the principle that the 
Public Law of Britain is the Public Law of Malta where the latter 
has a lacuna. It will be recalled that it is on the basis of this prin
ciple that the cases Cassar Desain v Forbes and Lowell v Caruana 
were decided. The reproduction of this Proclamation is unique in 
the ·sense that one has no other access to it - except by finding a 
copy of the Government Gazette of 1815! 

Besides, the book includes a cable of laws and regulations cited 
therein - not merely Maltese Law and regulations, but also foreign 
ones, British, Italian, and French. This could prove to be indis
pensable to anyone conducting a comparative study on the subject 
of Governmental Liability. 

Another unique characteristic of this work is the 'analytical in
dex'. This, be it noted, was compiled by the purely personal ef
forts of Dr. Gulia himself. The utility of such an index is much too 
obvious to require any comment. 

The importance of this book in the field of Governmental Liabi
lity should be obvious from the above comments on the Introduc
tion. The criticism that one could propose that Dr. Gulia's book is 
not comparable to, for example H. Street's 'Governmental Liability' 
is a totally unfounded one for the simple reason that the two writ· 
ers had different scopes in mind: Street intended to write on the 
subject of Governmental Liability, while Dr. Gulia intended to 
publish a source book. Both have succeeded in achieving their 
aims, admittedly in different ways; but the explanation of this lies 
in the fact their aims were different. Dr. Gulia' s work is of great 
utility in the field of Administrative Law in general and this for 
two reasons. In the first place, Governmental Liability constit:Utes 
one of the most important and extensive spheres of Administrative 
Law. In the second place, together with the books and papers al
ready available on Maltese Administrative Law - noticeably those 
on Public Corpora,tions and the Board of Special Commissioners 
for Income Tax Purposes, by the same author, and on the Public 
Servant, by Mr. Justice Oliver Gulia - this book has provided a 
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very valid contribution to_ Maltese legal literature on Maltese Ad
ministrative Law. 

One appreciates that one cannot possibly comment in such a re
view on all the points dealt with by the writer of the book. Accord
ingly I have chosen to comment on those points which have struck 
me most. Other readers of the book might be struck by different 
points, or by the same points differently. If this is the case, then 
Dr. Gulia's aim has been achieved, since the scope of any source -
book is that of stimulating study, thought and discussion on the 
particular subject on which its writer has compiled the relevant 
material. 

-JOSEPH CARUANA SCICLUNA 
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