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Each and every one of us plays the role of a consumer in our 
daily life. The advent of the Internet offers us a new way of 
shopping, irrespective of our geographic location or that of the 
seller. Today an Internet consumer may go online twenty-four 
hours a day to shop for practically any good or service, and 
conclude transactions even where sensitive data is involved. 
From books and compact discs to software products or phar
maceuticals, and increasingly even financial or insurance 
services -you name it, it will probably be available online. 

Although such e-consumers recognize the benefits that 
they may gain by being able to buy goods and services from 
online businesses world-wide however, they harbour high ex
pectations of receiving adequate consumer protection under 
the law.1 In view of this, not only has the Maltese Consumer
Protection Act been revamped by means of the 2000 amend
ments; the newly-enacted Maltese E-Commerce Act 2000 
further lays down provisions that supplement these rules 
and applies them within the e-commerce scenario. 

This article starts out by briefly setting the context of con
sumer protection legislation within the e-commerce scenario 
and then focuses on the extent to which such legislation in 
Malta protects the online consumer when the latter purchases 
goods or services that later reveal themselves to be defective. 

The Raison d' Etre and Scope of Consumer Pro
tection Law as Applicable to Online Transactions 
In line with the E-Commerce Directive, the Maltese E-Com
merce Act defines a consumer as any 'natural' person who 
acts 'for purposes outside his or her trade, business or pro
fession' .2 A person usually acts in such capacity when he or 
she buys goods or services from a business.3

Any discussion concerning consumer contracts usually 
starts off from the premise that the consumer is in a weak
er bargaining position than the supplier. Very often the con
sumer has no say in the drafting of the contract and finds 
himself in a position where he or she must either decide to 
accept the contract as it is or else remain without the good 
or service in question.4 This is especially relevant in the case 
of standard form contracts, which can today be performed 
with greater ease over the Internet.5 A typical example would 
be the online purchase of airline tickets.6 Thus, although the 
general principle remains that the parties should be free to 
contract, this rule cannot remain so rigid within the realm of 
consumer contracts. 

Within the realm of consumer contracts the Maltese Con
sumer Affairs Act and regulations enacted thereunder today 
protects all areas of consumer protection including advertis
ing, product liability and, as from September 2001, even dis
tance selling. This whole body of legislation also applies to 
online consumer transactions, in the same way as all existing 
consumer-related Directives under EU law, which constitute 
the source of our current consumer legislation, are applicable 
to online transactions by virtue of Recital 11 of the E-Com
merce Directive. The Maltese E-Commerce Act further em
powers the Minister of Communications to regulate on spe
cific consumer-related issues within the e-commerce realm.7 

Implied Contractual Terms of Quality and 
Remedies for Breach Thereof 
The global and virtual nature of the Internet creates new con
cerns regarding the way in which contractual terms and condi
tions may adequately be displayed. A clickable icon or hyper-
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link on the site usually serves this purpose, so long as it is 
visible and easily accessible to the consumer before the con
tract is formed.8 

Express terms may however sometimes be too cumber
some and commercially unrealistic to incorporate in a con
tract.9 Most developed legal systems, including Malta, have 
consequently identified the terms that should be implied into 
contracts for the provision of goods or services independent
ly of negotiation between the parties .10

Existing rules on implied terms clearly also apply to eas
ily definable goods or services supplied via the Internet. The 
problem arises in the case of information products, such as 
customized package software, supplied as discrete packages 
via Internet download.11 Computer software is unfortunately
by its very nature susceptible to contain minor 'bugs' .12 Not
only is it impossible to test even the simplest program in an 
exhaustive fashion; it is further to be expected that every 
piece of software will contain errors that may only material
ize when a particular, and perhaps unrepeatable, set of cir
cumstances occurs.13 In such cases should the traditional im
plied terms still be applied? It has been suggested that in 
such cases the implied terms should still, as a minimum, 
cover delivery and quality but the content of such terms may 
have to be different from normal implied terms relating to 

. 1 d . 14convent10na goo s or services. 
The Maltese Consumer Affairs Act provides for implied 

terms of quality on the basis of conformity with description 
and fitness for purpose.15 Yet these provisions of the Act only
relate to 'goods', defined in section 72 as any tangible mov
able item of property, and to consumer contracts of sale. 
Section 60 further deems a product to be defective if it fails 
to provide the safety that a person is entitled to expect, con
sidering, among other things, the use to which such product 
could reasonably be expected to have been put.16 If on com
ing into force this Part of the Act 17 will be deemed applic
able to digitized products, then even online suppliers will 
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be held liable as producers if the latter or the importer can
not be identified and the person injured by the defective prod
uct has conformed to the provisions of section 59 (2). 

The consumer is moreover afforded an action for dam
ages under section 61, including damages amounting to dam
age to or loss or destruction of any item of property other 
than the defective product itself.18 Thus if as a result of de
fective software the consumer's hardware has been damaged, 
and such hardware is of a type ordinarily intended 19 and so
used for private use or consumption by the consumer, the 
latter has an action for damages. It is important to note that 
a producer may not contract out of such liability in any man
ner whatsoever.20 Such action is furthermore without prej
udice to any rights that the consumer may have under any 
other law,21 as for example the actio redhibitoria and actio

estimatoria remedies available under the Civil Code. 
The applicability or otherwise of these provisions of the 

Act is however not as straightforward as it may prima facie 
seem to be. In a clear-cut case, as for example where a Web 
site indicates a shirt on sale as being 100% cotton, there would 
not be any problem; it is obvious that such a shirt must con
form to the description and be 100% cotton. Problems may 
however arise in the case of digital information products, not 
only as a result of their inherent versatility ,22 but also because
what may seem to be a contract of sale in their regard may 
actually constitute a mere licence agreement.23 

Digital information products are not easily classifiable 
as either goods or services.24 This classification is nonethe
less important in that the provisions of the Consumer Affairs 
Act relating to product liability do not apply to services, al
though such an extension had originally been proposed by 
the drafters. The definition of 'products' on its part is wide in 
scope, including in its indicative list intangibles such as 
electricity and gas. Although some authors describe digitized 
products as dematerialized versions of goods,25 it is arguable 
whether the Maltese courts would deem such products to 
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fall within the scope of the said definition of a product or 
whether such products would be deemed to have a hybrid na
ture, and consequently qualify both as a good and as a service. 

English law is drafted in similar terms to the Consumer 
Affairs Act. A reference to the situation as developing in this 
jurisdiction is therefore relevant to this article. The English 
courts have described a software program as: 

instructions or commands that tell the hardware what to do .. . 

A program in machine readable form must be contained on a 

machine readable medium, such as ... disks.
26 

While the disk itself would clearly fall within the statute law 
definition of 'goods', the actual program would not, even 
though it may be classified as a product.27 This may arguably
be extended to software programs downloaded directly via 
the Internet. 

The next question concerns the quality terms that are to 
be implied into contracts involving such products. In the St

Albans case cited above Sir Iain Glidewell LJ, held that in 
the absence of any express terms as to quality or fitness for 
purpose, a contract for the transfer into a computer of a pro
gram intended by both parties to instruct or enable the com
puter to achieve specified functions is subject to an implied 
term that the program will be 'reasonably fit for achieving 
the intended purpose' .28 Given the inherently versatile nature
of software products however, the problem as to whether any 
precise purpose can be stipulated in regard to digital infor
mation products subsists.29

Another problem referred to above relates to the fact that 
the downloading of software from the Internet might not even 
classify as a sale in the first place, but rather as a licence.30

The implied conditions as to description, satisfactory quality 
and fitness for purpose would consequently not apply since 
the purchaser will not become owner of the information but 
merely a licensee thereof. Should he therefore receive mere
ly a limited protection against interferences by the third party 
having a right to use the product?31 In many cases the issue 
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as to whether or not the scope of such use rights should ex
tend beyond mere right of common use of the information 
by the purchaser will be settled by express licence terms.32

Where no such express licence exists, some foreign courts 
have sought construe an implied licence to resolve the mat
ter.33 

The greatest challenge to the courts in this area is that of 
determining standards for software and other digitized prod
ucts. Given that software products will almost inevitably have 
bugs,34 it must be determined whether such defects are to be
deemed to constitute a breach of section 73 of the Maltese 
Consumer Affairs Act, which sets out the terms of quality 
that are to be ensured by traders when selling goods to con
sumers. English courts appear to measure quality of software 
on a case-by-case basis.35 Thus while in the landmark Saphena

case36 the English Court of Appeal held that 'no buyer should
expect a supplier to get his programs right first time', in the 
St Albans case it came out stricter against the software sup
plier and awarded damages to the consumer plaintiff. In Malta 
too it will eventually be up to the courts to imply into e-com
merce agreements such terms that seek to ensure the pro
tection of consumer interests but at the same time create legal 
certainty for the online merchant. 

Remedies Afforded by the Distance Selling 
Regulations 2001

37

In addition to the legal protection described above, further 
legal remedies may be sought by an aggrieved online con
sumer under the Distance Selling Regulations 2001, modelled 
on the EC Directive on Distance Contracts.38 These Regu
lations are particularly relevant within the online scenario, 
where it is easier for fraudulent sellers to succeed because 
consumers have less time to consider their choices .39

The consumer's right of withdrawal provided by these 
Regulations is an important right especially on the Internet, 
where the consumer may easily have second thoughts as soon 
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as he submits the order. Regulation 6 thus gives the consumer 

the right to withdraw from such a contract within 15 days 

from the day he receives the goods
40 or, in the case of ser

vices, from the day of conclusion of the contract.41 This ap

plies provided the supplier satisfies his obligations under 

Regulation 5 to provide the consumer with written confirma

tion of details relating to the supplier.
42 

This 15-day period

may extend to up to 3 months if the supplier does not comply 

with the said information requirements. The consumer may 

make such withdrawal without any need to give reasons and 

without incurring any penalty.43 The sole costs that the con

sumer must bear are ones involved in returning the goods. 

Moreover, if the consumer has already paid the price of the 

goods, totally or partially, he is to be reimbursed with this 

sum within 30 days.44 

It is very interesting to note that in this regard Maltese 

law thus affords the consumer a wider protection than the Di

rective, which only allows the consumer a 7 working day 

period of withdrawal.45 

Under both the Directive and the Maltese Regulations 

however this right of the consumer to withdraw from a con-

40 Regulation 6 (l)(a). 
41 Regulation 6 (1) (b).
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43 Article 6 (1). 
44 Article 6 (2). 
45 Dir. EC/97/7,Article 6. 

tract does not apply to contracts where such right would be 

unfair and disproportionate towards the supplier. These con

tracts, listed in Article 6 (3) of the Directive and Regulation 

6 (5) (d) of the Maltese Regulations respectively, include 

contracts for the supply of software that has already been un

sealed by the purchaser or ones for the supply of goods clear

ly personalized to the consumer.
46 

Nonetheless consumers 

will arguably still have a right to withdraw from a contract of 

digital supply of information against immediate payment via 

the Internet unless such information is packaged in the form 

of a video recording, computer software or any of the above 

categories .47

Conclusion 

Needless to say this article has merely considered one aspect 

of consumer protection law, which is today widespread in 

scope and covers numerous issues. In this context Maltese 

legislation today seeks to provide adequate legal protection 

on all such issues to both aggrieved online consumers and 

ones in conventional transactions alike. 
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