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EDITORIAL
FAREWELL
In sending this number of the Law Journal to the Press, we pause and think. When the time
comes for the next issue we students of the Academical Course of Laws 1941-46 who were
responsible for the birth of this Journal will have left the University where we have spent,
perhaps, the happiest years of our life. We do not intent to be sentimental or to give out the
heart-rending song of the dying swan ; but, as John Drinkwater in the introduction to his
anthology of English verse, ''The way of Poetry: rightly observes : ''Nothing in the world gives
people so much pleasure as making things" ; and we cannot help feeling a certain pride when
we look back and recall those great and terrible days when the Journal came into being and
when we set the foundation of what we may look upon as a tribute of love to our Athaeneum.
It is with hope not mixed with anxiety that we pause on the threshold of this august
institution and bid farewell : anxiety, because the future is always veiled in mystery, especially
in periods of transition like the present; hope, because handling the flame over to our
successors in the management of this periodical, we are confident that it will be left burning
and handed over and over again : a pageant of youth and activity that will defy time and will
live on to the great glory of our land and of our Alma Mater.

AUTONOMY OF THE UNIVERSITY
This brings us to a point which is very near to our heart- the autonomy of our University.
It is exactly in order to remain faithful to our principal that the university is not to mix with
politics that we advocate autonomy. We do not intend to criticise those who are of contrary
opinion- their motive can be quite good and their personal point of view candid and sincere.
But the fact always remains that if the University is controlled by the Government it will be
turned into an ordinary Government Department and will become a wrestling ring for the
upholders of the different political parties. The curricula of studies the subject to be included in
the syllabi and, above all, the choice of Professors will depend on the whims of the members of
the political party in power. And if this state of things ever comes into being will our
University be worth of the name?
In the May, 1945, number of Britain Today Sir Charles Grant Robertson writing about
British University in his article "The idea of a University: says ; "The autonomy of each
university has been most jealously guarded, with the result that these self-governing
corporation have been able to develop, freed from central Governmental control.. . the
manipulation of the Crown and the turning of teaching by the political party in power."
In England, the State contributes substantially to University funds. But, in order that the
University may preserve their autonomy, such contributions are accepted through a special
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body. The University Grant Committee, composed "of men and women, themselves the
product and guardians of academic freedom. The independence in fact of the universities", Sir
Charles goes on to say, ''has come to be an accepted axiom of British political and social life,
and any attempt to impair that independence would be strenuously resisted by the university,
with the full support of public opinion. In short, the British mind is convinced that a university
can only achieve its purpose by working in a free air, with an unqualified right to learn, teach
and find truth, as best it may."
Besides in the Report of the Commission on Higher Education in the Colonies to
parliament, the principle of autonomy for colonial universities is strongly upheld as the
following excerpts (Chapter VIII page 34) will show : "In our view it is essential that Colonial
Universities should be autonomous in the sense the Universities in Great Britain are
autonomous ... Only if autonomy so understood is allowed, can that degree of freedom of
teaching and research be secured which is fundamental to a university only in these conditions
can the highly expert task of maintaining proper academic standards be carried out."

THE REVISED EDITION OF THE LAW OF MALTA
This Edition is destined to form an outstanding landmark in the history of Maltese
Legislation. In it we have at last, a complete collection of all the laws now operative I Malta,
from the inception of British rule up to 1942, wisely arranged in groups so that each set of law
forma complete whole, with highly elaborate and useful alphabetical indexes, chronological
tables and tables of variances. We hear that the laws relating to the different instituted are now
to be published in separate form ; and perhaps it would not be unwise to issue separate booklets
containing the alphabetical indexes and tables which form such a characteristic feature of this
education. We are sure the publication of such booklets would be of high practical value to law
students and practitioners alike.
To the compilers of this edition who in it have raised for themselves a monument aere
perennius go our heartfelt thanks and congratulations.

THE LEGAL SECRETARYSHIP
It is with no spirit of criticism if the work done by the Legal Secretary who has lately
relinquished the post or of any of his predecessors that we are making a suggestion while
voicing the opinion which we deem to be universal; and we hope it will be received by all in
the spirit with which it is being made.
The post of Legal Secretary was created in 1921 when a Diarchical system was
established ; and, then, it was not useless or illogical to have a legal adviser concerned
exclusively with the so-called Reserved matters. The Crown Advocate advised the local
Government and it was nothing but just that the Governor should have his own legal adviser.
The disadvantage deriving from the legal secretary's unacquaintance with Maltese Law and
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Jurisprudence will no doubt have been felt by His Excellency, as was the case with His
Majesty's Force; but this is not the principal point which we want to make out.
It was somewhat strange that in 1936 when the 1921 Constitution was finally revoked
that the post was not abolished ; from the early days of British domination no such post existed
and, if its creation was necessitated by the Diarchy of 1921, its existence could not be logically
prolonged so as to subsist even when its raison d'etre had been extinguished ; and now it has
long been extinct.
We do not know what form the new Responsible Government will take; we do not like to
indulge in guesswork and we are here directing our thoughts to the present state of affairs and
not to the unknown future. At present the Legal Secretaryship is vacant and we wish that the
Authorities concerned should ponder on the advisability of filling the post again or of
abolishing it and letting matter take a free course with the drafting of the Constitution. The
Attorney-General assisted by a competent staff is the fulcrum of the government machine from
the legal view-point ; and we fail to appreciate the reason why the long-established order
should be set out of great by the addition of an extraneous element, at once superior in rank to
the Attorney-General and unable to control , if control there need be. We submit that with all
the best intentions in the world, no Legal Secretary could ever feel himself competent to advise
on local law ; and if he tries to help in ,matters of a more general nature, such as the drafting of
Legislation, he would undoubtedly be rending good work but he would also be distributing
harmony, in substance as well as in form, which has long prevailed in our legislation ; that
would be an inevitable fault ensuring from his having been brought up in a legal system at
variance with our legal traditions. The drafting of legislation can be done as it has always been
done by the Attorney-General and in such a case our Laws will continue to present that
harmony which has been a characteristic feature.
In 1943 the Legal Secretary was appointed Chairman of the War Damage Commission; the
post is very onerous and it must have absorbed the energies of the Legal Secretary well-nigh in
toto . He was a hard-working, well-meaning gentlemen and he did successfully use his best
endeavours to manage the war Damage funds as best he could. But what we should like to
stress is that his appointment to such an onerous post is quite capable to speak for itself.

ON BEING CALLED TO THE BAR
A little change in the Code of Civil procedure regarding graduates who intend to obtain a
warrant to practice as barristers will, we are sure, be a very welcome innovation. Section 79
lays down that in order that a graduate be authorized to exercise the profession it is necessary
that 'he has ... for a period of not less than one year regularly attend at the office of a practicing
Advocate of the Bar of Malta and its Dependencies and at the sittings of the Superior Courts".
Thus, a student who after matriculation, has gone through a seven years' course prior to his
graduation as Doctor of Laws, must wait for yet another year in order to obtain the necessary
authorization to exercise the profession.
We are far from thinking that the prescribe year of practice in the office if a barrister,
together with attendance at Court is not essential for the graduate who aspires to a forensic
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career, On the contrary, the change we uphold would lengthen this period of initiation
considerably. Instead of first graduating in Law and then practice the profession for a year,
why are not law students made to attend a barrister's office during, say the last three years of
the Course in order that they may get the warrant immediately after graduation? This would
have the advantage of saving time and giving the law students an opportunity of seeing the
practical application of the principles he acquires as a student in much the same way as the
practical side of the curriculum in the Academical Courses of Medicine does for the medical
students.

AN ANOMALY
A most disconcerting fact about the position of Maltese citizens in some countries has
come to our knowledge ; and we are publishing the facts stated hereunder and making
suggestions hopeful that the matter will be seriously taken in hand by the Civil and
Ecclesiastical Authorities both in Malta and in England.
There are some countries such as China, Kashgar, Bahrein, Kuwait, Maskat and Morocco
in which the system of Capitulation still prevails and in consequence foreign jurisdiction is
exercisable. I Egypt the system was modified by the existence of the so-called Mixed Courts.
In 1949 the Mixed Courts will be abolished and only the Egyptian Courts will function. In
193 7 British jurisdiction was restricted by Order in Council to two -cases only : ( 1) those of the
British Forces and the Military Mission and (2) certain issues of state.
We have come to know that in the British Courts which were as a result set up English Law
is applies in regard to all British subjects, and naturally to all Maltese citizens. One can easily
guess that a state of affairs at times in profound dissonance with our Faith and laws, has been
brought about as matter of course. It is enough to say that in such places Maltese married
couples may be, or have actually been, divorced. The considerations, presumably with a legal
grounding, leading up to such conclusions will be examined later; but on the very face of
things, there appears to be a deeply incised irregularity ; the system of Capitulations was
evolved owing to the incompatibility of Oriental system with Western civilization and we are
afraid that in the manner in which it has been handled in practice it is not attaining the
avoidance of all incompatibilities.
As all questions of Private International Law do, the matter under review presents
innumerable pitfalls into which one may inadvertently run and, in order to facilitate matters no
less than for clarity's sake, we are limiting our attention to two cases, by far the most frequent :
firstly the case of a Maltese British citizen temporarily residing domiciled in one of the
abovementioned countries.
In the first case we see no peculiarity, because the application of ordinary principals
conduces to the enforcement of Maltese Law in matters affecting the personal status of Maltese
citizens. The British Courts ought to consult the law of the palace of domicile once, as it wellknown, English law adheres to the theory giving prevalence to the Law of the Domicile. In the
second case stricto Jure the British Court would have to apply also the law of the Domicile
without accepting any eventual renvoi; but that would obviously run counter to the purpose for
which British Jurisdiction in foreign land exists. And it appears that consequent upon a
necessary departure from strict rules of law the British Courts, whether Consular or not, have
taken the practice of applying English Law with the aforementioned results.
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Once the principles ensuring from English Case-Law have to be relinquished care should
be taken that a logical solution is made out. It is true that the Anglo-Saxon doctrine of
Domicile in such circumstances is productive o no acceptable solution ; but, if recourse is had
to the criterion designated by Nationality there is no reason why the latter theory should be
restored to only in parte. The traditional English outlook has been that the system of
Nationality is likely to render applicable a law with which all connection has been long lot or
perhaps with which there had never been the slightest connection. This reason is no doubt
formidable ; but its force is definitely not augmented by the fact that after that the Continental
Tribunal determines the political system to which an individual finds himself attached, it
passes on to ascertain which municipal system obtain in a particular case. Thus, if a. cause
comes up for adjudication before a Continental Court, Maltese law is enforced both if the
Maltese propositus is domiciled in Malta or not, in spite of his British Nationality. The trend of
thought as hereunder described is responsible for such a mitigation of the absolute rule of
Nationality : when the national law is composed of several systems of law, reference is made to
the law of the district or canton in which the propositus is registered or, failing such
registration, the place of domicile. If the latter criterion does not fall in with the peculiarities of
the case the law of the domicile of origin I applied.
If the same sequence of ideals js made use of by the British Courts exercising jurisdiction
under a foreign law, a fair solution would be meted out to the case which is demonstrably the
more frequent. The Nationality theory is in general discarded ostensibly for sound reasons ;
why pray should a mitigation of that theory be overlooked, when the Domicile rule breaks
down? And, if the theoretical side of things is for some reason or other thought not to be
convincing? It was declared In re Askew (1930) 2 Ch. 259 that there was of any part of the
British Empire, was the National law of a British subject. The relevance of this judicial dictum
is self-evident.

We may therefore conclude by saying that, with all due respect we have to sound a not of
dissent with those advocating the application of English law to Maltese subjects circumstanced
as above. At law we fail to see ant motive that would appear plausible, or, mush less, overriding. Let it not be thought that we do not appreciate the possibility of having a plethora of
cases each with a multitude of difficulties. Nevertheless every category of cases has to be
tackled separately, though coherently, and by far the majority of Maltese citizens residing
broad fall under one of the two cases. We therefore submit that legislative intervention would
afford the best and most unambiguous solution to an anomalous state of things that is calling
for a remedy.

A BRIEF
It has been well said : "Life is infinitely stranger than everything which the mind of man
can invent" and the great truth in life is that abnormal situations require a somewhat
extraordinary, if not downright abnormal, treatment. That is a rule that must be of guidance to
all human legislators who must at all times be prepared to confront unheard-of situations and in
ispecie we may refer to the Nationality laws which, we suppose, have been out-paced by the
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exigencies of the moment that is to say by reason of wholly unforeseeable circumstances. We
are in this note briefly referring to cases which have recently come into the limelight and
which, in our humble opinion, merit the attention both of the English Legislature and of the
British Diplomatic Corps.
Not a few Maltese women and of the British Diplomatic Corps military men, thus acquiring
Yugoslav Nationality and contemporaneously losing their former British Nationality. By a
Yugoslav law recently enacted all men who did not act in conformity with the directions
therein set in detail were looked upon as forfeiting their Yugoslav Nationality. We are not in
the know of the special reasons that may have necessitated such measure nor are we concerned .
with the internal policy of foreign countries ; but what we do know is that the Maltese women
whose husbands did not submit to the Yugoslav law lost their nationality and became stateless
with no other right save that of taking a Nansen Certificate, which of its very nature does not
receive protection from any particular State in the world.
How long this state of things will hold good no one will venture to predict whether
diplomatic action will prove successful it is rather difficult to say. And, therefore, we feel that
the case of these women should receive a considerate response from the Authorities of London
who should use their best endeavours to facilitate matters to those who have emerged the most
hard-bitten from the great conflict that too many of us may be now a thing of the past.
A special provision may perhaps be inserted contemplating the case of these one-time
Britishers marries to Yugoslavs. A British lady joined in matrimony with an American or a
Frenchmen may still retain her British Nationality ; so that, it does not appear that a re-grant of
Nationality to these Maltese women would breach any rule of public policy. After all, we must
remember that the Law's mission is to apply physic to the ills of all and the more queer and
extraordinary the malady, the more difficult and abnormal will be the cure.

ON "FOREIGN" EX-CONSCRIPTS
A case of doubtful nationality, it appears, has been for some time engaging the attention of

the Government and we hope that we shall not be blamed, if we give vent to our desire that the
hardships with which certain "Maltese" citizens are being visited should be expeditiously
terminated.
Prior to the Lateran Treaty of 1929 between Italy and the Hole See only civil marriage was
recognized by Italian law and as a result the Ecclesiastical marriage was not productive of civil
effects. It so happened that many Maltese citizens contracted marriage in Libya in according
with Roman Catholic rites without undergoing the formalities prescribed for civil marriage.
According to English law the validity of a marriage in regard to its form is to be tested by
reference to the lex loci celebrationis and therefore the marriages under review are looked
upon as invalid with the logical consequence that the issue deriving from such matrimonial
unions are considered as illegitimate and, as such, unable to take advantage of the faculties
which the Nationality laws confer upon the legitimate issue of British subjects. The first
question is this : should the Courts be called upon to determine the nationality of these
individuals will they consider the marriages celebrated as detailed above valid and pronounce
accordingly?
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Maltese Case-law on this point is not at all constant, so that no view can be expressed with
certainty but we venture to state that as far as it is humanly possible to make forecasts on such
matters, the Maltese Courts would consider the marriages as fully valid and all consequences
originating from this fact would be thereby given full force. It is true that the general rule of the
prevalence of the lex loci celebrationis in matters of forms is also sanctioned in our
Jurisprudence ; but the rule has to be applied always subjectae materiae and in the eyes of
Maltese law marriage is predominantly of religious significance and, as acorollary, some are
inclined to consider the Catholic rites as attaching to capacity and are therefore subject to the
personal and not to the lex loci.
Apart from all these considerations it would be against the public policy of Malta, were a
Maltese Court to decide that a Catholic marriage is invalid. The Maltese Law of Marriage is
the Canon Law and it would be contradictory, at least substantially tough perhaps not
technically, for a Maltese Court to pass over a Catholic marriage as a nullity owing to it's being
an Ecclesiastical union, whatever be the circumstances under which that marriage was
contracted and wherever celebrated. Incidentally, it would be pertinent to remark that in a Law
Society moot Professor William Buhagiar, LL.D., B.C.L. (Oxon.), B.A., Professor of Private
International Law, was for the opinion that we are here maintaining (v. Law Journal, Vol. I.
Part 3, page 65). The suggestion that the Nationality Law, being a British Act, must be applied
in toto as if it were being applied in England cannot for one moment be entertained. Public
policy knows no such bounds and whatever the law that comes to be applied, it is always a
Maltese Court that has to apply it.
In the light of the above we feel bound to lament that such marriages should have been
constantly qualified as invalid, at least as far s the British Nationality of the issue is concerned.
No case as yet has come for authoritative ascertainment by a Court of Justice; one need not
go through the whole gamut of Jurisprudence to become aware that the issue is not as clear as
one may desire it to be. But should not the legislator tender at least the ordeal of awaiting their
statue to be decided upon after all the necessary procedure has been gone through? And, after
that many of these individuals wee enrolled in the British Armed Forces, as British citizens, is
it just that they be now repudiated and all ways barred to them save that of Naturalization? One
would require a profoundly apathetic spirit not to be urged into action.
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