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EDITORIAL
IN taking over the management of this periodical we sincerely trust, indeed, we are certain,
that the promise of our predecessors to keep in touch with the Law Society will be maintained.
At the same time, we wish the new Doctors of Laws every success in the noble career chosen
by them. It is true that every beginning is difficult but we are sure that the several Court
appointments distributed among the new lawyers will help them to shake off that feeling of
doubt and uncertainty which marks every beginning.

PREMISES OF LAW COURTS
After a series of adventurous peregrinations in consequence of enemy bombing the
Superior Courts are at present housed in part of the premises of the Auberge d'Italie and the
Inferior Courts are occupying the remnants of the old site of the Courts of Law - the Auberge
d'Auvergne. It seems, however, that these peregrinations have not came to an end for, if the
project of the Town Planning Experts be implemented, both the Superior and the Inferior Law
Courts will be moved at a later date to a new and appropriate building outside Kingsgate.
Everything, however, is still unsettled and in abeyance, and it seems pertinent to ask whether
it would not be more expedient and expeditious to take over the whole of the Auberge d'Italie,
which at present is undergoing the repairs, and house in it also the Inferior Law Courts as well
as all those Government Departments which are in some way or other connected with the Law
Courts, such as the Public Registry, the Notarial Archives, etc. It should not be difficult for
Government to find suitable premises far the Museum rather than continue the present medley
of Court-cum-Museum arrangement. The carrying out of our suggestion would not only be
more convenient to the legal profession and to the public alike, who are at present forced to
travel from .one place to another like the eternal wandering Jew, but would immediately pave
the way to a gradual improvement of the decorum of the Temple ofThemis.
It is as well to remember that the administration of justice continued uninterruptedly
throughout the war in spite of the continuous bombing- sittings being even held at times in
shelters- and it would therefore be legitimate to expect that the question of proper and
decorous premises for the Superior and Inferior Courts alike be definitely settled. Otherwise,
matters will remain in a state of flux which is tantamount to saying that the accommodation
will remain makeshift and unsatisfactory.

SEPARATION OF INDICTMENT
In terms of S. 588 (Cap. 12), the Court may, upon the demand of the Attorney General,
order a separate trial for each accused, when two or more are joined in the same indictment and
it is not expedient that the causes of all the accused be tried together. This power, as the law
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now stands, may be exercised by the Court only when and if a demand to that effect is made by
the Attorney General. The Court cannot act an its own initiative. It would appear that this
provision makes the separation of the indictment depend excessively on the discretion of the
Attorney General and it would seem to be more in conformity with the liberal spirit pervading
our Criminal Code if the provision in question were to be recast in such a way as to extend to
the Defence the right to make a similar demand and to authorise the Court to act motu proprio.

REPETITION OF OATH
Section 576(3) (Cap. 15) lays down that "witnesses shall be sworn previously to their
examination, and the oath shall, unless the law provides otherwise, be administered to them by
the Registrar". It is suggested that an amendment be made to this section in the sense that the
witness shall repeat the words of the oath after the Registrar in order that he may be impressed
with its gravity and thus give his evidence with greater care and veracity. This would bring our
law in line with the Oaths Act 1909 (9 Edw. 7, c. 39) which lays down that ''the person taking
the oath..... , shall say or repeat after the officer administering the oath the words 'I swear by
Almighty God that ... ' followed by the words of the oath prescribed by law".
Lord Macmillan in his book "Law and other Things" considers the oath as one of the traces
of ''the ancient identity between law and religion" and that the witness who swears to tell the
truth, the whole truth and nothing but the truth "invokes one of the most ancient of all religious
sanctions". The sanctity of the oath is therefore something to be aimed at and perhaps nothing
is more conducive to this end than the amendment in the sense aforesaid which would increase
the solemnity of the occasion and inspire the witness with awe.

REORGANISATION OF THE PUBLIC REGISTRY
It has been rather a long time since Notary V. Gatt, LL.D., the then Director of the Public
Registry, in a report (1) presented to Government proposed the revision of the law relating to
the introduction of the Cadastre or Land Register and the abolition of special hypothecs; but,
although Government cannot be blamed for its inaction during the war-tom years, there can no
longer be any justification for its inactivity: the commercial activities of the Island have reacquired momentum and it is undeniable that transactions on immovable property affect a very
large proportion of the Maltese people. So that the rearrangement of a defective system of
Registration of the rights of security over immovables would no doubt in its tum achieve
greater security and stability in building enterprises.
In Malta, when a hypothec is registered, in the index mention is made only of the debtor's
name with the result that an investigation into the hypothecs burdening a particular immovable
involves a scrutiny in the financial state of the prospective vendor and very often of previous
owners as well. In several other countries the law dispenses with such lengthy, laborious and
useless investigations by providing that the rights of preference are to be registered with
reference to the immovable and not with referenceto the debtor's name; in this manner, the
(1) Only very few copies of this Report are in existence and an official reprint would be of the
greatest assistance since the Report is a very elaborate treatise on the need of reform and on the
remedies which may be applied.- Editor.
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rights, burdening a particular immovable may be found out without difficulty.
The adoption of the latter system would not necessarily entail the discontinuation of
registration also in accordance with the debtor's name; in fact, the retention and the
continuation of the present indices are necessary, once general hypothecs are still recognised
by law. Such a system of double registration will only help to facilitate transactions on
immovable property and to augment the protection of the interest of third parties.
The present juncture is most opportune. The Land Valuation Office has a complete list of the
owners of urban property and the Department of Agriculture has been furnished with all the
necessary details anent agricultural land. Transfers of immovable property are being regularly
annotated in the Land Valuation Registers and it is strange that no such procedure is Valuation
upon the registration ofhypothecs or privileges.
We feel that Government should, as early as possible, by specific legislation direct that the
Public Registry Office should send in the reference numbers of all hypothecs and privileges to
the Land Valuation Office and to the Department of Agriculture far registration. The year 1947
or 1948 will thus mark a new stage in the history of the Public Registry which may lead the
way to further reforms.
We do not mean to suggest that the Registers of the Land Valuation Office and
Agricultural Department do not require certain modifications before our proposal can be set
to work ; but we think that it would be most advantageous were the Registers of these two
Government Departments to be used also in this regard, as the heavy expenditure necessary for
the formation of completely new books governed by a new system of Registration would be
thus partly avoided.

PLEA OF INSANITY
S. 621 (Cap. 12) lays dawn that when the Attorney General does not contest the allegation
of the insanity of the accused, then the Court shall proceed as if the truth of the allegation had
been proved i.e. it shall order the accused to be kept in the Hospital for Mental Diseases.
It has been held that this section, properly speaking, refers to the case in which the plea of
insanity is set up by the Defence. However, in Rex vs. Carmelo Farrugia, 21st July 1938, the
section aforementioned was also applied in a case in which the issue of insanity was set up by
the Court and both the Defence and the Prosecution had accepted the findings of the
psychiatrists to the effect that accused was insane. But the same section was held to be
inapplicable in a case in which the plea of insanity was set up by the Prosecution, even though
the conclusion of the medical experts, stating the accused to be insane, was acquiesced in by
both Prosecution and Defence, and a jury was empanelled to hear the evidence and to try the
issue of insanity.
It would appear to be desirable to amend the law in such a way as to make the aforequoted
provision applicable in all cases in which the medical experts come to the conclusion that the
accused is insane and both the Prosecution and the Defence accept this conclusion,
irrespectively of whether the issue of insanity is set up by the Prosecution or the Defence or
the Court itself. It should, however, be always left to the discretion of the Court to order that
the normal procedure of the empanelling of a jury be followed if it considers that,
notwithstanding the acquiescence of both the Prosecution and the Defence,, the matter should
be further investigated.
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LAW REPORTS
The subject matter of the publication of the Law Reports has been frequently mooted in
these columns : so far, unfortunately with little success. A considerable period of time has
elapsed and there is hardly any sign of life. Matters seem to be at a complete standstill. This
may have been understandable during the emergency period but now that we have practically
returned to normalcy, there seems to be no longer any justification for this continued apathy.
The importance of case-law is paramount. In fact, its timely publication enables law
students and practitioners alike to keep themselves au courant with the most important
decisions of our Courts. Legal opinions are consequently given by barristers in accordance
with judicial precedents thus avoiding unnecessary or unsuccessful litigation. H.M. 's Judges
are also enabled to refer to previous decisions without having to go through entire volumes in
the Court Registry. It is therefore highly desirable that all the necessary steps be taken to
continue uninterruptedly the rapid publication of the law reports which has so long been
unnecessarily delayed.
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JUDGE LUIGI GANADO
By JOSEPH A. MICALLEF, LL.D.
LIFE is a great and noble calling, demanding hard and strenuous labour with an austere
regularity to the duties that are to be performed. The life of Judge Luigi Ganado shows that
success in a vocation is achieved through force of will and undeterred effort. Fame and honour
in his profession did not come to him by any accident of birth or fortune but rather because he
possessed the precious attributes of sagacity, diligence and clearness of vision. Through zeal
and constant observation he acquired a deep knowledge of amankind; he knew, loved and
understood humanity : indeed, he was devoted to the welfare of one and all. His work at the
Bar and on the Bench is in full accord with Cardinal Newman's precept that "we are not born
for ourselves but for our kind, for our neighbours, for our country ; it is but selfishness,
indolence, a perverse fastidiousness, an unmanliness and no virtue or praise to bury our talent
in a napkin."
Many of the men from whom great movements spring appear to have fuller understanding
of the world's life than other men. They are responsible for the development achieved in
various fields of activity; through them come those ideas which are force in the shaping of
character, inspiring and guiding men in the ordinary walks of like.
Judge Ganado's insight in all that is human, his clear judgment independent character and
high principles for which he was ever distinguished, elevate the subject four biography to the
rank of those of whom Professor Bradley said "the quality of genius or inspiration or insight of
our great men are indeed the main factors in the progress of a nation." The lives of such men
were compared by a writer of great repute to "un fulgido astro che deccore pei reidnti campi
eterei, lascia di se lunga luminosa traccia. Tale e ii passaggio passaggio dei Giusti, dei Grandi
di mente e di cuore".
On the 21st June, 1833, Luigi Ganado was born in the city of Valletta. When still very young, he was
sent to school and a few years later he joined the Lyceum where he completed his secondary education.
He showed great proficiency in his studies. The intensely religions atmosphere in which he was brought
up helped in the moulding of his character and exercised a strong influence all through his
life. A writer at the time of his death described him in such terms : "Era poi religiosissomo ...
scevro di orgoglio. Egli non si vergognava di confondersi col popolino innanzi al Giudice del
cielo e della terra, manifestandosi sincero Cattolico, figlio devato della Chiesa".
He cherished the Church as much as he cherished the State : he thought of the Church as
being the soul of the State. He believed that the attainment of the ends of Government
depended upon Religion, as he was convinced that real cohesionin a nation corresponded
with the religious sentiment of the Community, of which the State is but the political
manifestation. He was devotedly attached to the Church. In his early youth he had decided to
lead the clerical life and he had already started to wear the priestly habit. He was guided in
his study of Philosophy and Literature by the most learned Prelates of the day, amongst
whom Professor Canon Cap. Salvatore Cumbo, Chierico Luigi Ganado, seldom away from
his books, distinguished himself in discussions an literary and philosophical subjects.
Although he had as yet been following a course which he later abandoned and was not
answering the call which Destiny had in store for him, the deep Catholic education and
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profoundly religious teaching imparted to him both at home and at school were to him
throughout his career a steadfast light in the midst of the doubts and difficulties of life.
He read extensively on a very wide range of subjects. He loved the superior poetic style
of the graceful, melodious and pathetic Virgil. The works of Cicero appealed to his sense of
oratory. He excelled in Italian Literature; the vivid conception and imposing structure of
Dante's "Divina Commedia" were a light and a source of inspiration to him. He paid much
attention to and attained considerable proficiency in the literature of the Risorgirmento and
particularly in Manzoni's works. Latin was also his "forte" and he could freely take part in
discussions in that language; although, he was, naturally, at his best in Latin and Italian, he
was also accurate in English.
He graduated in Law "cum laude" in 1856 and was the first Student in his Course. His
conduct at the University was exemplary; his temperament was as sweet as his manners were
winning. His great love for the study of law, first noted in his brilliant University career,
continued throughout his life. As years brought him experience, his wide knowledge of matters
juridical broadened and deepened. He had a predisposition towards Science of law, that branch
which, as Carmignani holds, "e il tronco dal quale sorge ogni ramo del diritto Civile. Essa
forma la piu sublime parte del diritto e ben puo dirsi la Scienza genealogica delle leggi civili e
il gran peristilio del loro tempio, la loro grammatica generale." He abided by the maxim "senza
il diritto filosofico la scienza legale e un corpo senza anima, un edificio di cui non si
conoscono ne i fondamenti ne la vera architetur".
His practice at the Bar grew rapidly and in a short time he had already acquired a reputation
as a very learned advocate. "He had a quick penetrating mind and he would see straight
through the intricacies and entanglements and obscurities of most questions better than most
men. And he had a ready tongue and a command of language... which enabled him to put
before others even knotty matters in as clear a light as they presented themselves to himself'.
(Malta Chroncle-25th October, 1902)
The barrister,, indeed, may be, and ought to be a powerful instrument for the
administration of Justice as between man and man or Crown and prisoner. His duties are
clearly put by Lord Herschell in his address to the Glasgow Juridical Society on December, 17,
1889 : "To penetrate the inmost recesses of the human mind and find there the sources of
man's actions, to reveal their true motives, to tear the mask from the seemingly fair exterior and
exhibit the real nature which lies behind- these are the duties of the advocate. He must
discharge them fearlessly and faithfully."
Within a few years after Luigi Ganado had left the "Alma Mater", he acquired a
substantial practice and when he was chosen to occupy a seat an the Bench, he was one of the
most eminent members of the Bar. Deep into the small hours of the morning Dr. Ganado
would still be in his study drafting pleadings, for his practice was remarkable not only for its
volume but also for the fact that he was briefed in many cases of outstanding magnitude and
importance. "11 Dottor Ganado ha trattato e discusso molte cause di importanza e di vitale
interesse nelle quali si e sempre distinto e fatto onore per la acutezza del suo ingegno". (Portafoglio
Maltese-4th November, 1886).
He performed his duties honourably and with great ability. He was indeed worthy of his
profession, that profession which as D' Aguesseau said "Is an ancient as the Magistrate and
as necessary as Justice". He loved it and was proud of it, and had a high idea of the
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responsibilities which it entailed. He studied with equal care all the causes for which he was
briefed, the sensational and the unimportant alike. He had a very realistic mind and perhaps
his strongest point was that he always clearly grasped the essential facts in his case which in
itself amounted almost to the solution of the difficulties; and as the Right Honourable the
Earl of Birkenhead says : "The man ·who has learned this lesson has mastered one of the
elementary secrets of advocacy."
No doubt, "speeches, debates and pleadings like the manna that fed the children of Israel
in the wilderness lose their savour and power of nutrition an the second day". Yet, after all it
is to his contribution in the educational reforms and to his judgments that Luigi Ganado owes
his reputation. Publie appreciation marked him out for a judgeship. All the local papers
existing at that time commented favourably an the appointment. la Voce di Malta on the
6th November, 1886 described Dr. Ganado as "un ottimo giureconsulto, integerrimo
avvocato, l'uomo probo cui nessuna ambizione o vaghezza di dissipamenta indusse mai a
preterire il minimo dovere annesso alla delicata sua professione". 1 I Risorgimento,at that
time one of the leading papers, remarked that "la nomina del nuovo giudice in persone
dell'egregio Dotter Luigi Ganado, ha incontrato l'approvaziane generale per la scelta
dell'ottimo Avvocato che sta per occupare l'importante carica." The Governor of Malta, Sir
Lintom Simmons in his despatch to the Secretary of State of the 30th June, 1887 commented
that "the appointment of the successor (Judge Ganado) to Judge Pullicino met with very
general, in fact I may almost say, universal approval".
In 1869, he married Carmela Gatt, daughter of Major W, Gatt, R.M.F.A., and it can well
be seen from the respect and love towards his wife and his family that he fully subscribed to
Mazzini's ideal that "marriage is sacred because it is one of the most potent means of
accomplishing life's mission. It gives the almost superhuman strength that comes of love, the
supreme comfort that makes sacrifice a joy, the dew that tempers the scorching heat upon the
flower."
Dr. Luigi Ganado was of a quiet and unassuming disposition. He was gentle and
affectionate, a friend and counsellor to those who knew him, always ready to uphold the rights
of those who sought his advice.
On his elevation to the Bench, he presided for a while over the Civil Court, where his deep
knowledge of civil law and civil matters manifested itself to all those who attended his Court.
In 18888 Judge Ganado was appointed to act as Judge in His Majesty's Commercial Court,
apart from his duties in the Civil Court, whilst the Judge of the Commercial Court had taken
leave of absence for almost one whole forensic year. His untiring energy was put to test in the
summer of 1888 (according to law the Courts, in, summer, are in a period of vacation) when he
had to hold regular sittings every week in order that judgment upon long-delayed cases might
be pronounced. A year later he was appointed ordinary Judge of the Commercial Court.
In his judgments we perceive profound judicial wisdom together with practical common
sense : they manifest his extreme intellectual penetration in the wide field of practical thought
for which he acquired the respect and confidence of the whole commercial community. Among
the most important of his decisions we find several that refer to controversies on entail and
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moot points on the right of preference in emphyteusis. An elaborate judgment in the case
"Testaferrata Bonnici utrinque" referring to primogenitures is worthy of mention.
The Board of Examiners in the Faculty of Laws at the University of Malta was at the time
composed of only three members and in 1881 Dr. Luigi Ganado was one of them. He took a
deep interest in the matter of education. The state of Public Instruction was deplorable. The
Governor in 1887 appointed, a Commission for the purpose of revising the system on which
the Examinations at the University were held. On the Commission's recommendation, a Senate
consisting of four members to be elected by the various Faculties and six to be nominated by
the Governor was appointed with the power, subject to the Governor's approval, to alter or
amend existing statutes and to recommend candidates for appointment in the Professorial
staff(!). In December, 1888, the Governor appointed a Committee of which Judge L. Ganado
was a member to report upon the question relating to the constitution of the University of
Malta as autonomous within certain limits. The Committee in its Report recommended that
"the University should be granted a Charter which assigns the control of it to the Senate
subject only to the Governor. The Government was to contribute Lm3500 a year for ten years
and all fees were to be remitted to the Treasury and placed to the credit of the Senate but all
accounts were to be submitted for Government Audit". Some of these recommendations were
embodied in Ord. XIII of 1889. Prior to the enactment of this Ordinance the Governor
forwarded to Judge Ganado the Draft Charter of the University prepared by Sir Walter Hely
Hutchinson and asked him to favour him with any remarks he desired to offer on the subject
(2).
During his last ten years of service on the Bench Judge L. Ganado presided over His
Majesty's Civil Court, Second Hall, where in the words of one of his friends. "egli adoperava
la sua veramente patema e assennata autarita''. He regularly served on the Criminal Court when
it was composed of three Judges and from 1892 to 1895 he served as the ordinary Judge in that
Court, and in that capacity he presided over many well-known criminal trials (3). In his
addresses to the Jury he was concise and impartial. He was at times considered as being rather
severe; but his perspicacity and clear insight into the intricacies of life, coupled with a
somewhat stem disposition, prevented him from dealing lightly, or leniently, with matters that
came within his purview; but, his sense of justice, intransigent though it was, was a potent
factor in enhancing the respect of the Bar and the public in general. A writer once stated : "La
fiducia tetragona che si aveva nel Dottar Ganado avvocato... gli fu mantenuta inalterata
allorche di poi gli venne affidata la importante carica di Giudice. 0 che, infatti, il Giudice
Ganado presiedesse nell'Aula Criminale... il pubblico, o interessato o meramente spettatore, ne
rimneva fortemente compreso da una
(1) The six members of the Senate appointed by the Governor to sit on the first Council were: Judge L.
Ganado Esq., LL.D., The Rev. V. Hornyold S.J., Rt. Rev. Mons. Canon P. Pullicino D.D., G. C. Schinas
Esq., LL.D., Salvatore Souchett Esq., LL. D., The Rev. J. M. Sutton B.A., R.N.
(2) Letter dated the 12th March, 1889.
(3) Some of the most noteworthy cases were Regina v. Giuseppe Vella, Regina v. Maria Schembri,
Regina v. Antonio Micallef.
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rassicurante tranquillita di animo. E precisamente questo inti.mo sentimento di incrollabile
fiducia nel Giudicante che e sicuramente il risultato di molte doti hen contemperate fra loro, e
quello che a hen conto meglia riveli ii buon Giudice."
Judge Luigi Ganado was at the zenith of his career when in 1892 he was chosen to sit in
His Majesty's Court of Appeal. Some of the judgments delivered by that Court at the time are
still quoted nowadays, and, although in an appellate Court it can never be stated with certainty
who the author of the judgment was, the constant references to the Roman Law and to the early
legal interpreters of the "ius commune", the pointed tum of early legal sentences and the
phraseology in general- reminiscent of his earlier pronouncements-unmistakeably mark out
the man that had penned them.
Worth of mention is the happy coincidence that Judge Ganado was an Appeal Judge
together with Sir Salvatore Naudi in whose chambers he had practised thirty-five years earlier.
Soon after the dawn of the century Judge Ganado went on sick leave for several months.
His life had been a whole mass of labour and self-sacrifice-always undiminished, as the years
rolled by : as a barrister he kept alive within him the interest of all those who sought his
counsel ; as a Judge, his task was more difficult since it consisted in an unbiassed search for
Truth which is generally enveloped in the Unknown- a search that knew no moment of
respite. Nevertheless there was always a human heart at the back of his toil and above all, an
unquenchable faith in the Providence of his Creator.
When, a few months later, he resumed his duties, Advocates, solicitors and the general
public gathered in the Court where Judge Ganado presided and through Dr. Oreste Grech
Mifsud, the then President of the Chamber of Advocates, they conveyed their sense of
rejoicing in having him in their midst and offered their sincere wishes for his good health. The
Malta commented on such an unusual manifestation of respect in the following terms : "Sono
queste delle piccole cortesie di semplice convenienza, che pero per la spontaneita onde
provengono o per la rara frequenza di cui la austerita dell ambiente ne possa consentire,
prendono un significato speciale che agevolmente e compreso da ognuno".
The good wishes of the members of the Bar were however short-lived. Judge Ganado 1s
health kept growing weaker and he went on retirement the subsequent year- for he knew that
the time had come when he had to "lower sails and gather in his ropes". During the last
months of his life, an Address was drawn up by the Chamber of Advocates in the following
terms:
"Illustrissimo Signor Giudice,
Dal momenta che Voi per migliorare la Vostra salute, determinaste di ritirarvi
dalle fatiche de) Banco Giudiziario, se tutti noi abbiamo avuto un conforto nella speranza di
tale miglioramento, perche per la vostra salute trepida ogni cuore, abbiamo pero sentito un
forte dolore al pensare e di dovervi perdere.
A tutti noi rimarranno per tutta la vita scolpite nella memoria le vostre virtu, ii vostro
delicate e nello stessa tempo forte sentire, la vostra indipendenza di carattere, e tutta cio che
vale a rendere ii Giudice un vero omamento del Foro.
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II Signore vi dia ii beneficio di godere per lunghi anni quel riposo che voi tanta
degnamente merltaste."
After a short interval, Death came upon him on the 21st April, 1903. The Great Leveller
was impotent to erase the traces left by Judge Ganado's career which has left behind it a
name that Posterity will cherish and that Time itself will guard.

THE JUDGE
"For my own part I believe that the independence of the judges is by far the most
important guarantee of the liberty of the subject that can possibly be devised, and that the
moment you allow the judges to be at the mercy of the political power, you are destroying
the great guarantee of the freedom of the people. Viscount CECIL OF CHEL WOOD.
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THE ACCUSED IN MALTESE LAW
By HUGH W. HARDING, B.A., L.P.
THE spirit underlying the Maltese Criminal system is substantially contained in the
rebuttable preswnption that every man is presumed to be innocent until he is proved to be
guilty : semper praesumitur pro negante. This presumption, which, in the words of Taylor,
rests on ''the right which every man has to his character, the value of that character to himself
and to his family, and the evil consequences that would result to society if charges of guilt
were lightly entertained or readily established in courts of justice" protects the accused
throughout the whale course of criminal proceedings,- from the very moment of arrest up to
the moment of conviction or acquittal.
In fact, although the power to arrest any person who has committed, or is suspected of
having committed, any crime punishable with death, hard labour, or imprisonment is vested
in the Executive Police (Sec. 359, Criminal Code, Cap. 12, Rev. Ed.), considerations touching
the personal liberty of the subject have inspired the requirement that the officer of the
Executive Police, charged with the execution of a warrant of arrest, must inform the person,
subject to such arrest, of the officer's authority and of the reason for the arrest (Sec. 365). ''The
liberty of the subject"- Warburton and Grundy point out- "is so jealously guarded that all
prescribed formalities must be carefully complied with before an arrest can be recognised as
legal''. Furthermore, Sec. 365(2) lays down that if the order is given far the person arrested to
be brought before the Court of Judicial Police, such order shall be carried into effect without
any undue delay and shall in no case be deferred beyond .two working days. The importance of
this provision is paramount, and it practically corresponds to a writ of Habeas Corpus. Indeed,
the Habeas Corpus Act has undoubtedly suggested the other provisions relating to cognate
matters, that is. Sec. 127, which prescribes a punishment for any turnkey who shall subject any
person under his custody to any arbitrary act or restriction not allowed by the prison
regulations, and Sec. 135, which makes it an offence far a Magistrate to fail or refuse to attend,
in a matter within his powers, to a lawful complaint touching an unlawful detention.
Even after arrest, in case the punishment exceeds the jurisdiction of the Court of Judicial
Police, as a Court of Criminal Judicature, the enquiry by that Court, as a Court of Criminal
Enquiry, must be concluded within the term of ten days, and after the acts are sent to the
Attorney General, the latter must file the indictment within six days. Moreover, if a longer
period is necessary for the determination of the true nature of the offence, the party accused is,
on the expiration of forty days, to be released on bail (Sec. 444(1)). In virtue of a very recent
amendment (Ord. VI of 1947) most of the previous restrictions on the granting of bail have
been removed, and it may now be given by the Court at its discretion in all cases except in the
case of crimes against the safety of the Government and in the case of crimes liable to the
punishment of death. Moreover, in cases where the accused is not admitted to bail, the Court
may, in assessing the appropriate punishment, take account, in its discretion, of any period
during which the accused was kept in custody, prior to conviction, for the offence or offences
charged.
There are further guarantees for the party accused. The most important of these is the
constitution of the Criminal Court itself. This is made up of a judge or judges and jury. The
independence of the former is secured by their holding office "quamd i u s e be n e
g es s er in t ". The names of the latter, who represent the ordinary man in the street, are
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drawn by lot when the panel of jurors for a particular trial is formed. As Blackstone observes
in regard to the similar institution obtaining in England : "The liberties of England cannot but
subsist so long as this palladium remains sacred and inviolate."
Moreover, if the accused appears without Counsel, the Court shall inform him that he has a
right to be assisted by Counsel (Sec. 457), and if he does not bring Counsel, the Court proceeds
to appoint the Advocate for the Poor, who is bound to give assistance gratuitously to the
accused. (In England the matter is governed by the Poor Prisoners' Defence Act 1930-20 &
21 Geo. 5, c. 32- and by the Cr. Off. Rules, 1906, r. 257). Indeed, the law, in the interest of the
accused, considers the office of Counsel so important that it provides a punishment for any
Advocate or Legal Procurator who betrays the interests of his client.
In consequence of the principle that every man is presumed to be innocent until he is
proved to be guilty, the benefit of the doubt goes in favour of the accused throughout the
whole course of the trial and the burden of proof, as a rule, lies on the Prosecutor. Indeed, if,
after the indictment is read and the preliminary pleas determined, when the accused is asked
whether he is guilty or not of the charge brought against him, he states that he is guilty of the
offence, the Court shall in the most solemn manner warn him of the legal consequences of
such statement and shall allow him a short time to retract it before passing sentence on the
accused (Sec. 465(2)); if the accused does not answer simply that he is guilty, any answer
given by him shall be "considered as an answer of not guilty, notwithstanding the plea of
guilty (Sec. 465(2)), for as Archbold points out: "It is important that there is no ambiguity in
the plea and that where the accused makes some other answer than 'Not Guilty' or 'Guilty',
as the case may be, care should be taken that he understands the charge and to ascertain what
the plea amounts to."
The same rule holds good when the accused does not give any answer at all (Sec. 466
(4)). It was similarly held in the English Courts of Law in R. v. Israel, 2 Cox 263, and in R.
v. Schleter, l 0 Cox 409, that where the defendant stands mute, the Court cannot itself
determine whether in fact he is mute of malice or by visitation of God but must direct a jury
to be forthwith impanelled and sworn, to try whether the person be mute of malice or ex
visitatione Dei.
Another safeguard for the accused is provided by Sec. 466(7) which lays down that it
shall not be lawful for the Court, the Attorney General or the jury, during the trial, to put any
other question to the accused with regard to the fact with which he is charged.
The party accused must be present throughout the whole course of the proceedings for it
is a principle well established in Maltese law that the person accused cannot be sentenced in
default (in contumacia). The only exception to this rule introduced by Ord. XV of 193 7 is the
case of repeated misbehaviour of the accused. This follows English law. Thus, in R. v. St.
George, 9 C & P. 483, it was held that no trial for felony can be had except in the presence of
the defendant and he must stand in the dock to be tried, and in R. v. Richardson, 29 T .L.R.
228 it was said that if he creates a disturbance, then the trial may go on without his presence.
It might be of interest to add that in Maltese Law, before Ord. XV of 1937, the removal of the
accused was limited to cases in which the punishment of death was demanded and a eclaration
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of the jury stating that the behaviour of the accused was such as to disturb the good order of the
sitting was necessary. According to the law as amended, the power of removal has been made
operative in all cases, before all Courts of Criminal Jurisdiction and independently of a
declaration of the jury.
To safeguard further the interest of the accused as well as of justice, the trial must be open
to the general public, though the Court may, in certain cases, for reasons of public hear
proceedings in camera. In England, also-Archbold observes-at common law, a trial must be
held in a public Court with open doors, though the Children Act 1908 (8 Edw. 7. c. 67) admits
certain exceptions to this rule similar to those obtaining in Maltese Law.
Because of the principle obtaining in the Law of Evidence that no one is bound to criminate
himself (nemo tenetur prodere se ipsum), it was held for many years in England and Malta
that the accused could not give evidence. However, now, in England, the Criminal Evidence
Act 1898 and in Malta, Sec. 630, provide that the accused may give evidence, if he so wishes.
Indeed, the local law further lays down that the Prosecution may not conunent adversely an the
failure of the accused to give evidence. In this connection, it may be of interest to note, that in
Rex. vs. Constantino Magri, 5th August 1924, it was held to be lawful for the Court to make
such conunent, though this power had to be used exceptionally and sparingly . If the accused
elects to give evidence, then he may be cross-examined, though not with regard to his previous
conduct, unless, in giving evidence, the accused tried in any way, to establish his own previous
goad conduct (Rex. vs. Zammit, 21st February, 1922).
The communications of the accused with Counsel are privileged, and for this reason Sec.
638 provides that Advocates and Legal Procurators may not be compelled to depose with
regard to circumstances, the knowledge whereof is derived from the professional confidence
which the parties themselves shall have placed in their assistance or advice.
If the accused is found guilty, then the Court may grant him the benefit of the provisions
relating to first offenders, that is, conditional release, if the circumstances are such as to warrant the application of Sec. 23 of the Criminal Code. Moreover, if the verdict of the jury is
erroneous (Sec. 498( 1)), the Court may order a new trial before another jury whose
declaration shall be final. This power, however, is restricted to the case in which the jury
shall have declared the accused "guilty" and does not extend to the case in which the jury
declares the accused "not guilty".
With regard to punishment, prior to a recent amendment the Judge or Magistrate could
not award anything less than the minimum, whenever this was expressly prescribed by law,
as it was in the majority of provisions- In 1944 the law was amended (vide G.N. 32411 944
and Ord. XII of 1944) in the sense of enabling the Court to award any lesser punishment
which it may deem adequate if there were special and exceptional reasons for doing so, to be
stated expressly in the decision.- This innovation was indeed a salutary one, as it gives more
freedom to Judges and Magistrates to weigh the particular circumstances of each case in
meting out the punishment which must fit not only the crime but also the criminal. After all,
as Mr. J. A. R. Cairns said in his book "The Loom of the Law" : "This, then, is the loom of
the law; its threads are human souls".
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THE PROSECUTION
It cannot be too often made plain that the business of Counsel for the Crown is fairly
and impartially to exhibit all the facts to the Jury. The Crown has no interest in procuring a
conviction. Its only interest is that the right person should be convicted, that the truth
should be known, and that justice should be done" - LORD HEWART.

2 17

PUTATIVE MARRIAGE AND
EFFECTS THEREOF
By JOSEPH AGIUS
"Matrimonium... quod bona fide et solemniter, saltem opm10ne conjugis unius, justa
contractum inter personas jungi vetitas consistit." (Gio Nicola Erzio).
MARRIAGE is a contract resulting in a status.When the marriage contract merely gives rise to
a status, the adherence to the civil formalities are enough to render a marriage valid. According
to this view marriage depends on the state's consent; so that with the state's consent it can also
be dissolved.
According to the Catholic Church, marriage is not merely a contract resulting in a status,
but it is also a sacrament. Marriage creates a relationship, and it is because of such relationship
that marriage is indissoluble. So it can neither be terminated by the parties themselves, nor by
the State. This is the Catholic idea of marriage; and this concept has such a great influence on
the Maltese community that in Malta the formalities prescribed by the Catholic Church are the
only ones having full legal effects. Our legislator has not estabished civil formalities
preceeding marriage, yet the law itself (1) makes a reforence to the rites as established by the
Catholic Church. So in these Islands the solemnisation of marriage is based solely and
exclusively on Canon Law (Law Reports, Vol. VIII, 173, col. 2; Vol. XIII, p. 87, col. 2, 247
and 526; Vol. XVI, Pt: II, p. 134; Vol. XXIV, Pt. II, p. 497-498 ;Vol. XXV, Pt, I, p. 444). The
same view was held in two more recent judgements by the Court of first instance on 7. 8. 1944
(Baron Chapelle v. Dr. Gauci Maestre noe.) and on 15. 11. 1946 (Lepre v. Dr. Agius noe.)
Our law considering marriage as a sacrament follows the Church also in regard to the
dissolution of marriage. Marriage only terminates by the conditions which God Himself has
laid down, and the Catholic Church as God's Messenger on earth teaches us what these
conditions are. It is very difficult to give a complete list of what these conditions are. However
that given by Tancred (13th century) and as amended by the Council of Trent is a good one.
"Error, conditio, votum, cognatio, crimen,
Cultus disparitas, vis, ordo, ligamen, honestas,
Dissensus, et affinis, si clandestinus et impos,
Raptave sit mulier, loco nee reddita tuto,
Haec facienda vetant connubia, facta retractant."
If any of the conditions which are capable of nullifying marriage are known before its
celebration takes place, it is natural that no marriage can be validly contracted. But in spite of
such obstacles, there are cases when the parties go through the celebration of marriage. In this
case the marriage is null ; so that it is considered as if it had never been performed. Nullity has
always a retroactive effect so that those effects which were produced before the annulment of
(1) Section 37 of the Civil Code (Chapter 23 of the Revised Edition) and section 204 of the
Criminal Code (Chapter 12 of the Revised Edition).
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marriage, also come to an end. "Quod nullum est, nullum producit effectum." So those who
have contracted such a marriage do not possess the status of spouses and they do not enjoy the
conjugal rights ; also the children who are born of them do not possess the status of legitimacy.
There is however an exception to the rule that a marriage which has been declared null
produces no effects. This is when such a marriage is contracted in good faith. Such a marriage
is called putative marriage.
Our law unlike other continental codes does not establish the conditions necessary to
contract marriage or the formalities which should precede its celebration ; but it considers
marriage celebrated according to the precepts of the Council of Trent and according to the
precepts of the decree "ne temere" of 1907, as an act solemnly made, and besides being a
sacrament producing spiritual and religious effects it is also capable of producing those civil
effects contemplated in our Civil Code .(Chapter 23 of the Revised Edition).
In the absence of provisions in our civil code, canon law has always been regarded in Malta
as having the value of law. Some judgements upon this subject are those of the Court of first
instance delivered on 3. 12. 1864 (Borg v. Zanunit - Vol. III p. 214); on 8. 12. 1885 (Dingli
v. Serra-Vol. X p, 977); on 2. I I. 1897 (Ginuis v. Decelis-Vol. XVI, Pt. II, p. 134) ; on 12.
11. 1913 (La Pira v. La Pira-Vol. XXII Pt. II, p. 128) ; and those of His Majesty's Court of
Appeal delivered on 3. 1I. 1871 (Bonanno v. Galea); on 4. 3. 1892 (Fleri v, Cassar); on 4. 4.
1892 (Wilson v. Rocco Peralta); and an 4. 6. 1894 (Cassarv. Scerri).
A provision showing that religious rites are sufficient to constitute a valid marriage is
section 204 of the Criminal Code (Chapter 12 of the Revised Edition) where the law imposes
punishment restrictive of personal liberty to anyone who contracts marriage before a parish
priest or other competent minister of the Catholic Church without such marriage having been
preceded and accompanied by all the solenmities and forms prescribed by the laws of the said
Church.
The principle that religious rites alone are enough to constitute a valid marriage was
discussed in Wolgenchaffen v. Lanzon (13. l. 1874) in the Court of first instance. The Court
held that this marriage contracted in Italy only according to the rites of the Council of Trent
was legally valid even though the formalities of the Italian Civil Code were not observed.
Section 37 of the Civil Code establishes certain civil effects, arising out of the marriage
contracted before the parish priest or other competent ecclesiastical minister of the Holy
Catholic Church, without the rites and formalities which according to the laws of the Church
should precede the marriage, unless such rites and formalities have been dispensed with by the
competent authorities of that Church.
A putative marriage is that marriage which actually is null, but which both spouses or one
of them had a "bona fide" belief of having validly contracted. Though on the strength of the
maxim "Quom nullum est, nullum producit effectum", one is induced to believe that such a
marriage produced no effects, yet the rule that a putative marriage is accompanied by legal
effects is justified on various grounds : as for example, the good faith of the spouse or spouses
and the consideration for the innocent children born of such marriage. Putative marriage is a
legal fiction which produces certain effects. The decrees which are the sources of these effects
are C. 2 (cum inter) "Qui sint filii legittimi" (Pope Alexander III, 1159-1181) ; C. 10
(Referentes nobis) by Pope Celestine III (I 191-1198) ; C. 14 (Ex tenore) and C. 3 para. 1
(Cum inhibitis) "De clandestina dispositione'', both by Pope innocent III (1198-1216).
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According to a traditional doctrine supported by Toullier and other French writers, the
requisites of a putative marriage are good faith, the solemn form of celebration and the
excusable error. But the Italian Civil Code of 1865 in section 116 shows that good faith alone
is enough. However, the solemn farm of celebration and the excusable error are two
constituents of good faith. This rule requiring three requisites to constitute a putative marriage
is objected to by Duranton and Laurent who together with Zachariae name only one requisite
viz; good faith. This latter view is also followed by the majority of the Italian writers amongst
whom Pacifici-Mazzoni, Chironi and Ricci. Giulio Venzi in his comments to PacificiMazzoni's "lnstituzioni di Diritto Civile Italiano" (Vol. VII Pt, II, LibroVl, Tit. I, Cap. VI, Sez.
III p. 216) says:"Secondo una dottrina tradizionale, non del tutto forse abbandonata, le candizioni richieste,
perche un matrimonio sia putativo, sono tre : la buona fede, la fonna solenne di celebrazione e
rerrore scusabile. Ma ii testo dell'art 116 non esige che una sola condizione, la buona fede.
Potrebbe invece dirsi che la forma solenne di celebrazione e l'errore scusabile sono due elementi della buona fede. Osserva assai giustamente, secondo che reputianio, il Laurent, che tale
preposizione e troppo assoluta ; puo bene avvenire che un matrimonio sia celebrato in buona
fede, senza avere osservato le solennita legali, e l'errore e scusabile per cio solo che gli sposi
hanno ignarata la causa che faceva ostacolo alla loro unione."
Bianchi says that ignorance which is not pardonable can never be admitted as a constituent
of good faith :"Non puo mai ammettersi la buona fede in chi allegasse, o si offrisse di provere, aver esso
ignorato che fosse proibito ii contrarre nuove nozze a chi sia legato in matrimonio anteriore,
ovvero a chi dicesse non aver saputo che ii matrimonio fosse vietato tra fratello e sorella."
But -it is submitted that when there is an error, it is excusable. Venzi in support of this says,
"Ma, ripeteremo col Laurent, solo che l'errore vi sia esso e scusabile." Later on he says, "che
gl'interpriti del diritto francese ... non esigono, almeno di rigore, la condizione che l'errore sia
scusabile."
So the essence of a putative marriage lies in good faith. It consists in the wrong opinion of
one or both spouses about the validity of the marriage. It is the inadvertence of the existence of
an impediment to the validity of the marriage. In our law this principle of good faith is derived
from canon law (I). Bartolus (1314-1355) recognised the canon rule and Baldus (1327-1400)
affirmed that civil law should submit to canon law in homage to the recognised equity of the
same: "naturalem aequitatem non stantem in finibus semplicis naturalis aequitatis, sed junctam
ratione juris canonici, nam jus canonicum reputatur esse divinum et leges non dedignantur
sacros canones imitari" (Baldus at L. 1, 4 c. De incest, et inut) ; and so the civil law fully
accepted the provisions of canon law.
Card. Mantica in his book "De tacitis et ambiguis" affirms "Matrimonium bona fide
contractum habetur pro vero" (L. XI, t. 19, no. 20) and De Luca "Ubi etenim bonae fidei
putativum sit matrimonium, illud veri omnes operatur effectus, istum praesertim legitimae
prolis". (Summa de Matri. no. 65 Op. XIV p. 2). Gio Nicola Erzio then established the rule that
all effects which derive from a true marriage should apply to a putative marriage.
(I) "Matrimonium invalidum dicitur putativum. si in bona fide ab una saltem parte celebratum
fuerit, donec utraque pars de eiusdem nullitate certa evadat". (Codex Juris Canonici, Canon 1015
para. 4).
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Good faith should be interpreted in a wide sense. It is presumed every time it is not shown
that both spouses or one of them has acted in bad faith. (Dr. Grima noe v. Baron Chapelle-8.
10. 1945).
There is hardly any need to mention that good faith should exist at the time of the
celebration of marriage whatever the cause of nullity. In order to decide whether there exists
good faith or not, the judge has to take cognisance of the conditions, the age and the sex of the
spouse who alleges the good faith and all such circumstances which are necessary.
A putative marriage produced civil effects only up to the day on which nullity of the
marriage is pronounced. After annulment it is similar to marriage which is inexistent and so it
can produce no effects. Thus a putative marriage produces civil effects for a period before but
not after it has been annulled. But although it is true that the annulment retroactively puts an
end to all the civil effects of such a marriage, yet the law protects the acts which the marriage
has given rise to, due to the respect it has towards the innocent children. Thus the children born
or conceived before annulment are and always remain legitimate (Dr. Grima noe v. Baron
Chapelle-8.10.1945). On the contrary the child conceived after the annulment by the same
man and woman are illegitimate for its parents remain husband and wife no longer, and
consequently any act which they perform as spouses after such annulment is made with the
knowledge that they had no right to do so. The Court of first instance in Wolgenchaffen v.
Lanzon ( 13. 1. 1874) held :"Che cessata pertanto la buona fede nel matrimonio putativo, per la di cui virtu si
mantenevano incolumi di adulterio e d'incesto le persone congiunte, e acquistata la conoscenza
dello impedimento che rendeva nulla ed illegitima la loro unione, cessa di produrre gli effetti
civili- perche non vi esiste fra le parti piu matrimonio, non soppravvive piu lo stato coniugale,
alla apparenza e alla finzione della legge viene sostituita la realta per cui qualunque
congiunzione necessariamente diviene un adulterio, un incesto la natura dell'impedimento
scoperto. Sono conservati pero pel passato tutti gli effetti civili ammessi dalla legge per un
matrimonio valido-ma dopo la dichiarazione giudiziale non possono sorgere effetti nuovi."
The Court following Duranton continued :"Ove si tratta di un vizio di incesto o di bigamia e ne sia chiaramente addotta la prova ai
coniugi, ovvero al coniuge in buona fede da parenti o amici o in qualsivoglia altro modo,
debbono essi immediatamente separarsi, e se uno nol voglia deve l'altro domandare la nullita
del matrimonio almeno quando possa farlo senza compromettere il suo consorte. II buon ordine
altresi lo richiede."
Putative marriage produces effects both with regard to the spouses and the children and
with regard to third parties. With regard to the spouses we have to distinguish whether both or
one of the spouses was in good faith or not.
In the former case patria potestas with all its rights over the person and property of the
children belongs to the father.
In the latter case however, according to the Italian law, patria potestas and all its rights
belong to the spouse who was in good faith, even if it were the mother, and this spouse only
has the right to succeed the children. The innocent spouse only can invoke the effects of a
putative marriage and so it is in the interest of such spouse to ask for the execution of marriage
effects with regard to the dowry or dotarium as the case may be. The reason is that according to
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the Italian Civil Code of 1865, patria potestas can be vested also to the mother. In fact section
220 of that code says:"II figlio, qualunque sia la sua eta, deve onerare e rispettare i genitori.
Egli e soggetto alla podesth dei genitori sino all'eta maggiore od all'emancipazione.
Durante il matrimonio tale podesta e esercitata dal padre, e, se egli non possa esercitarla,
dalla madre.
Sciolto il matrimonio, la patria podesta viene esercitata dal genitore superstite."
So we see that the Italian Civil Code of 1865 gives patria potestas also to the mother, if the
father cannot exercise it, or if marriage is annulled, to the surviving parent whether it be the
husband or the wife. So if we apply the words "Se un solo <lei coniugi sia in buona fede, ii
matrimonio non produce gli effetti civili, se non sia in favore di lui e dei figli" of section 116 to
this section (220) , we deduce that if the wife only is in good faith, she has the right of
paternal authority.
But unlike the Italian Civil Code our code does not contain provisions whereby the wife
has the right of paternal authority. In fact our law dealing with patria potestas says, "A
legitimate child is subject to the authority of the father for all the effects as by law established"
(1). So it is submitted that in case the husband is the only spouse in good faith, he retains patria
potestas and all the rights it conveys to him over the person and property of the child.
However, the father may forfeit paternal authority wholly or in part for any of the reasons
mentioned in section 180 of our Civil Code.
But the problem is more difficult when we consider the case when the husband is in bad
faith. The best way to solve it is by analogy to Title I, sub-title III of Bk. I of our Civil Code
("Of Separation from Bed and Board"). With regar to the children, the effects of a putative
marriage contracted in bad faith by the husband are similar to the effects of a legal separation
which was caused due to the husband's guilt, for in both cases the husband's character may be
detrimental to the child's education. Also, though in the former case the marriage is annulled,
and though in the latter case it still subsists, yet in both cases there always remains the bond
of affinity and relationship between parents and children.
So in this case, as in the case of, separation, patria potestas is dissolved and consequently
the mother who contracted the putative marriage in good faith has the right to be appointed
tutrix. Thus the innocent party does not suffer the pain of being deprived of her children.
Also, it is the innocent pa11y who can present a better guarantee to the interests of the
children.
A putative marriage produces civil effects even if only one spouse was in good faith.
Consequently the children enjoy the status of legitimacy not only towards the parent in good
faith, but also towards the other. (Dr. Grima noe v. Baron Chapelle- 8. 10. 1945). So
putative children assume the surname of their father even though the father contracted
marriage in bad faith. They succeed the parent who contracted marriage in bad faith and the
latter's parents. But the parent in bad faith does not suceed the children( I).
Pothier recognises as legitimate, children born of a putative marriage. This is of great
( 1) Section 154 of the Civil Code (Chapter 23 of the Revised Edition).
(1) Pacifici-Mazzoni, "lstituzioni di diritto civile italiano" Vol. VII, P. 1. para. 96.
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the provisions of articles 20 l and 202 of that code. These articles were also included in the
Italian Civil Code.
The Italian Civil Code extends the favour given to children born of a putative marriage,
also to children born before the celebration of marriage; because as an illegitimate child can
be legitimated "per subsequens matrimonium", so also an illegitimate child can by
subsequent marriage be legitimated, even though the marriage is later declared null due to an
impediment which was unknown to one or both spouses at the time of the celebration of
marriage.
Before the promulgation of the Italian Civil Code of 1865 this principle was already
observed by the Code of Austria, by the "Codice Napoletano" (arts. 191-192), by the
Sardinian Code (arts. 115 and 162) and by the "Cadice Albertino". Both the jurisprudence of
Italy and that of France applied the above principle. (Cochet-Bourdellat dee. No. LXIX
(1807) ; Praedeaug-Baulard dee. LXXXVIII (1808) ; the Novelli case by the "Corte di
Cassazione" of Naples (25. 4. 1892) and the case Cracchi-Peretti by the "Corte d'Appello di
Genova" (31. 5. 1880).
Naturally the children conceived during marriage, but born after its annulment are
likewise legitimate; except always the action of disavowal of paternity and the contestation
of legitimacy.
This favour, extended to children born of a marriage which has been annulled, extends
also in the case of donation. Thus article 1068 of the Italian Civil Code of 1865 says :"Qualunque donazione fatta in riguardo di futuro matrimonio e senza effetto, se
il'matrimonio non segue.
Lo stesso ha luogo se il matrimonio e' annullato ; ma la donazione in quanto riguarda i
figli rimane efficace nei casi espressi nell' articolo 116, e sono pur salvi i diritti acquistati dai
terzi nel tempo intermedio."
Zachiariae mentions as exceptions to this rule only the children born of a conjugal union
which is sacrilegious, incestuous and adulterous and the reason is that a marriage cannot
legitimate the issue born of such sacrilegous, incestuous or adulterous union. This view is
also supported by eminent writers as Duranton, Merlin, Aubry et Rau, Pacifici-Mazzoni,
Chironi and Ricci.
It would be unreasonable if our legislator, who calls for succession children and their
descendants to succeed to their father or mother without distinction of sex, wanted to exclude
the children born of a putative marriage. As has already been stated putative children are
considered as legitimate. Also section 847 of our Civil Code defines legitimate children as,
"legitimate children, children legitimated by subsequent marriage, as well as the children of a
marriage discovered to be null by reason of an impediment which, at the time of procreation
of such children, was unknown to either of the parents." So both the children born of a
putative marriage and those of a valid marriage have an equal right of succession.
A different view would place these children, innocent of the errors of their parents, in a
conditions worse than that in which illegitimate children are put, for such illegitimate
children are put, for such illegitimate children, according to the provisions established by
(2) "Idem operatur m<;itrimonium putativum ac verum"
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law, succeed their parents although the legitimate children have preference. This applies also
in the case of maintenance. Section 112 of our Civil Code says :"Where the claims for maintenance are made at the same time both by legitimate,
legitimated or adoptive children and by illegitimate children, the claims of the latter,
although they be acknowledged children, shall be postponed, if the parent is unable to
discharge his obligations towards all the claimants."
Thus if putative children are not allowed to claim maintenance of their parents, they
would be in a position which is at a disadvantage to that in which the law places incestuous,
sacrilegous and adulterous children; for though the latter can neither be legitimated, nor
adopted, yet they are not excluded from enforcing their right to compel their parents to give
them maintenance (sections 856, 129, 130, 135 and 107 of our Civil Code).
According to well known writers amongst whom Aubry et Rau, the judgement which
proclaims the nullity of a putative marriage operates only in favour of and in relation to the
spouses themselves. So it puts an end to all the obligations arising out of marriage, namely
the obligations of cohabitation, assistance, fidelity and support. Because the nullity of the
marriage has a retroactive effect, the dowry brought by the wife is returned and the dotarium
promised by the husband comes to an end. But as has already been stated, nullity does not
cancel the ties of natural affinity and the relationship of parenthood to which the legitimate
union of the spouses has given rise. The judgement pronouncing the nullity breaks the tie
which united the spouses, but the relationship of parenthood remains indissoluble and though
the spouses do not remain husband and wife any longer, they do not cease to be the parents
of the children procreated by them during the time when the marriage subsisted. Consequently
because of the indissoluble bond of relationship between children and parents, there arises the
reciprocal duty of maintenance.
These writers have done nothing else but adopted the principle of canon law "Idem
operatur matrimonium putativum ac veruin". And as our law with reference to this subject
follows the principles of canon law, so the above applies also to our law.
Finally, a putative marriage has effects also as regards third parties, similar to the effects
caused by a valid marriage. So before annulment the wife will enjoy the legal hypothec on the
property of the husband even though she alone were in good faith ; and she can oppose it
against third parties (sections 2122 and 2123). Similarly both spouses can oppose third parties
due to the lack of authorisation of the husband or the Court and declare null the contract
entered into be the wife before the annulment of the marriage (section 9 and 12). But this refers
only to those acts done by the wife before the annulment of the marriage ; because after such
annulment it is clear that every authority of the husband over the wife ceases. So the wife can
freely perform all civil acts ; for the wife's incapacity is not a natural incapacity but a legal one.

WALKEKSMITH: LORD READING AND HIS CASES:
"There is in the gardens and courts of the T empl e an almost collegiate atmosphere which
breathes the corporate spirit of an institution, that evokes loyalty rather than demands it; and
that loyalty is no small thing for in the hono urable and efficient conduct of the law lies the
very basis and foundation stone of the struc ture e of a civilised society."
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MAIN THEORIES ON
ASPORTATION
By JOSEPH SCHEMBRI, B.A.
THERE is no definition of Theft in our Criminal Code ; it simply makes a distinction
between aggravated and simple theft. The aggravating circumstances of theft are mentioned
in Sec. 274, while Sec. 279 lays down that theft is simple when it is not accompanied by any
of the aggravating circumstances specified in Sec. 274. In the absence of such a definition
our Criminal Code leaves us in the dark as to which are the constituent elements of theft, and
we will have to depend upon the definitions furnished by text writers and other codes.
Generally speaking, all the definitions given agree as to what are the elements of this
offence, but there may be various opinions as to what in fact constitutes this or that element.
We may define theft as the taking or carrying away (asportation) animofurando of the
goods or chattels without the consent of the owner (invito domino) ( 1 ).
The physical and the mental elements of theft can be readily recognised from this
definition. What concerns us here is the physical element, which according to English
Common Law principles was made up of two ingredients, (i) the simple physical act of
seizing the thing (cepit) and taking it away (asportavit) and (ii) a negative ingredient, the
condition that this taking and carrying away must be done without the consent of the owner
(invito domino) (2). It is the first of these two ingredients which here falls under discussion,
i.e. what constitutes asportation.
This question has been much debated on the Continent, and different solutions have been
suggested which may be classified in the following four theories (3).
Theft is completed,
( 1) As soon as a person lays his hand on the article which he intends to take away;
(2) only when the thief actually succeeds in can-ying away the thing to a safe place (eo
loco quo destinaverat).
(3) as soon as the thing is removed from the place where it is ;
(4) by the removal of the thing from· the sphere of possession of the owner.
All these theories, except the first, require the taking away of the thing, which means that
there must be asportation ; but there is disagreement as to what is sufficient, consequent upon
the apprehensio rei, to amount to such asportation.
No long explanation is necessary to
show that the first theory is untenable, it cannot be
said that a person violates the possession of another person just because he lays his hand on the
property of such person. It is true that, in the majority of cases, a thing cannot be taken away
unless it is grasped but from the moment the thief lays his hand on the thing to the carrying ( 1) Rex v. Pisani (2. 12. 1941 ), reported in "Recent Criminal Cases Annotate" (Para. 20). by Hon.
Mr. Justice Harding, B.Litt., LLD.
(2) English Studies in Criminal Science, Ed. by L. Radzinowiez and J.W.C. Turner. Vol. IV, Modem
Approach to Criminal Law, p. 357.
(3) Maino, Comrnento al Codice Penale, pp. 6-7. De Mauro, 11-momento consumativo del furto (Riv.
Pen., Suppl. IV, 5 et seq.).
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away and the taldng possession of the thing there is some lapse of time. In Rex v. Spiteri ( 14.
1. 1943) our Courts held that the element of asportation was negatived in a case in which the
accused was swprised in the act of putting his hand in a tin box to take a bar of chocolate (4).
Moreover, theft can be committed without the thing having been at all touched as the act by
which the owner is deprived of his possession need not be direct (5). This principle finds
special application in theft of animals by means of traps and in the unlawful use or
consumption of water, gas or electric current (6).
The inadequacy of this theory made Carrara and other authors express a doubt as to
whether theft is a formal or a material offence: "Per dido tale (formale) bisognerebbe poterlo
definire ii toccamento della casa altrui, come la ingiuria si definisce ii proferimento di una
parola" (7), and another writer states that "11 furto e reato, per eccellenza materiale e non
formale : tale sarebbe se consistesse nel toccamento della cosa" (8).
The second theory finds practical application in the Code Penal of France, and is supported
by a number of French writers, and by some Italian writers. The Code Penal defines theft as
follows: "Quiconque a soustrait frauduleusement une chose qui ne lui appartient pas ..." (Sec.
379). The element to be noted here is the 'soustraction'. It is required that the thing is taken
away to a safe place. According to this school of thought, there is sufficient asportatian when
the thing is taken to a place where the thief may make use of it, but not the owner ; otherwise,
theft is only attempted (9). In other words the thing must be taken aw::ty to a safe place, where
the thief had the intention of taking it; up to such time, the thief may as well have desisted from
the offence. "E necessario che l'agente abbia posto la mano sulla cosa che desidera, che l'abbia
sequestrata, che l'abbia rapita, fino a quest'ultimo atto il delitto none ancora che un progetto
da cui l'agente potrebbe desistere" (10). This opinion is also held by Jousse whom Cheveau et
Helie quote in their support. It is held by this school that when the thing is not carried away in
such a manner it cannot be said that the owner has lost his property : "11 padrone non soffre
neppure per pochi istanti la perdita della sua cosa" (11).
Without going into details, it may be safely said that once the thief gains possession of the
thing, then the owner is deprived of his possession. But to say that the thief has gained
possession of the thing does not, it is submitted, imply that he is sure that the object stolen is
made his own. "Non e poi esatto cercare come condizione dello impossessarnento che ii ladro
abbia acquistata nel animo la sicurezza di aver fatto suo l'oggetto involato" (12).
That this theory is not very sound can be argued from the fact that the French Criminal
Code establishes that an attempt to steal is punished in the same manner as if it were a
complete
(4) Harding J., op. cit. Para. 106. Note 61.
(5) Carrara, Programma, Vol. IV. Para. 2028. Tuozzi, Corso di Diritto Penale, Vol. II. p. 301.
Manzini, Trattato del Furto, Vol. II, p. 260.
(6) Vide Section 277 (2) of our Criminal Code.
(7) Carrara, op. cit. p. 22
(8) Alfredo, Enciclopedia Giuridica, Furto, p. 787.
(9) Arabia, I Principii del Diritto Penale, p. 412.
(10) Cheveau et Helie, Trattato, Vol. III, pp. 15-16.
(11) Guliani, Istituzioni, Vol. II, p. 495.
(12) Carrara, op. cit., Note on p. 24.
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theft : ''Nel caso di tentativo ... per una specie di presunzione della legge, ii crimine e reputato
compiuto" (13). So that as Carrara puts it "per riparar alle conseguenze di un errore ontalogico
si dette sanzione ad un errore giuridico" (14). Moreover the canying away to a safe place of
the stolen property may be accomplished by persons other than the thief, who in the proper
circumstances may be liable for the offence of receiving stolen property ( 15).
The two theories which are about to be discussed, i.e., the third and fourth theories, require
that the thing must have entered in the possession of the offender. This is necessary to
constitute the offence of theft. Indeed in Rex v. Demicoli, (20. 11. 1922) ( 16) , it was held that
in theft proper there is a violation of property (ownership) together with a violation of
possession by way of contrectatio. The point on which these theories disagree is what
constitutes that sufficient asportation, which makes the thief the possessor of the thing.
The third theory to be considered is that which holds that theft is complete as soon as the
thing is removed from the place which it occupied. "Col pigliare in mano ed incominciare
l'asportazione della cosa ii ladro ha gia invaso la sfera dell'attivita patrimoniale del
possessore" (17). Carrara is the chief exponent of this theory. Theft, as we have seen above,
consists in the violation of possession of the owner. From the instant therefore, that a person
takes the thing which belongs to another, possession is violated, without it being necessary for
the thief to retain such possession for some time. If theft is not completed at this moment, it is
difficult to find a correct criterion to say when the offence of theft is completed. It would be
difficult to decide whether there is sufficient carrying away, in the taking of a thing out of a
room or out of a house. "In primo luogo il furto consiste in una violazione del possesso altrui ;
laonde e chiaro che al primo momenta in cui io mi sono impossessato della cosa che era in
possesso di altri, la violazione del possesso e avvenuta senza aspettare che lo impossessarnento
da me usurpato si prolunghi di un tratto... se si prescinde da questo primo momenta
dell'amozione, che gia in se presenta comp/eta la violazlone de! possesso, non si sa
pi u dove trovare un criterio esatto per definire il momenta consumativo del furto ... quando ii
ladro entrato in mia casa prende la roba mia si rende egli possessore della medesima,
quantunque io rimanga possessore dell'abitazione" (18). So, a person is guilty of theft when he
removes the article, even if he is surprised and is unable to carry it elsewhere (19). Of the same
opinion is Carmignani : "Per dirsi perfetta e consumata l'ablazione basta che il ladro abbia
rimosso la cosa dal luogo net quale il padrone l'aveva pasta" (20). And Crevellari holds that
the thing enters in the possession of the thief "tosto che (ii ladro) I'ha rimossa dal luogo ove ii
proprietario 1 'aveva collocata" (21 ).
This theory is adopted by Art. 347 of the Codice Penale Toscana which lays down that theft
is completed "subito che il colpevole ha tolto la cosa dal luogo ove si trova." Emphasis should
be made on the word subito. The theft is committed as soon as the thing is removed from the
place where it is .
( 13)
(14)
( 15)
(16)
27).
( 17)

Cheveau et Helie, loc. cit.
Carrara, op. cit., Note on p. 26.
Alfredo, op. cit., p. 785.
Local Law Reports, Vol. XXV, pp. 821, 825 (cited by Harding J. op. cit. Para. 20. Note
Carrara Lineamenti, p. 246.
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Although according to this theory the slightest removal is sufficient to constitute
asportation, not every removal suffices far this purpose. Carrara distinguishes between
"amozione preparatoria" and "amozione definitive". The removal is final and definite, when
the thing itself, which the thief intends to steal is removed; and it is preparatory, when the
thief removes the thing for the pwpose of reaching the thing which he intends to take. For
instance, when a thief moves a ladder to reach an object on a shelf (22).
It is held against this theory that it cannot be said that the thief has necessarily acquired the
possession of the thing, because it is removed from the place in which it was.
"L'impossessamento del ladro presuppone lo spossessamento del proprietario, ma o
spassessamento del padrone non e ancora di per se solo l'irnpossessamento del ladro ; perche
questo si compia, e necessario che la cosa, uscita dal possesso del derubato entri nel possesso
del colpevole" (23 ). If it is still possible for the owner to make use of his property, then he still
retains possession : "Mancherebbe ii tennine a quo quando la cosa non fosse che per poco
spazio rimossa dal luogo in cui per volere del padrone si trovava, per modo che, potendole
usare a suo arbitrio, si presume che non ne abbia mai perduto ii possesso" (24 ).
The fourth and last theory, which is to be examined falls between the theory propound by
the French school and the theory propounded by Carrara. Asportation is complete when the
thing is completely removed from the sphere of possession of the owner. Pessina is the chief
exponent of this school. In theft there must subsist not only the rei alienae apprehensio but
also the amotio de loco ad locum, which may be said to consist of two elements: the terminus
a quo and the terminus ad quern. The terminus a quo is the place where the thing was,
before the theft was committed, and the terminus ad quern is the place where the thing is
taken. So that what is essential in this offence is that the place of the thing should be changed.
"Il primo momento del furto e l'apprehensio rei: e l'ultima momento costitutivo consiste nel
muntamento di luogo che integra l'ablatio" (25). The word "place" (luogo) should not be
understood in its physical and material sense, i.e., as the place where the thing was actually put
: one must see whether that place falls or not within the sphere of possession of the owner.
Pessina gives the following examples. A thief enters a house to commit a theft, the offence is
completed when the thief goes out of the house. Two persons live in the same house but in
different rooms, one of them steals something from the other room, there is asportation when
the thing stolen is taken out of the owner's room. Two boys in a college sleep in the same
dormitory, there is asportation when the stolen article is removed from the particular area
where the owner holds all his property (26).
(18) Carrara, Prograrnma, pp. 23-24.
(19) Puccioni, Codice Penale Tascano Illustrato. Art. 374.
(20) Elementi, Vol. II. p. 61 (Trans. by Prof.. Caruana Dingli).
(21) II Codice Penale per ii Regno d' ltalia, Vol. VIII, p. 14.
(22) Carrara, op. cit. pp. 28-29. see also Puccioni, Codice Penale Toscana Illustrato, Vol. V. pp. 8-9.
Manzini, op. cit, pp 234-235. For a contrary opinion see Marciano, 11 Titolo X del Codice Penale Italiano,
p. 27).
(23) Vico, Digesto Italiano, Vol. XI. Part. ii, p. 1006.
(24) Arabia, loc. cit.
(25) Pessina, Elementi, Vol. IT; p. 212.
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According to this school of thought, when a person has only removed the thing from the
place where it was, it cannot be said that there is a change of possession, "ma questa mutazione
non puo dirsi awverata mentre la cosa si trova ancora nel luogo che costituisce la sfera di
possesso del proprietario. Fino a questo punto, e percio nell'afferrare Ia cosa, si avra bensi un
tentativo di furto ma non un furto consumato" (27). So that the removal to complete the
asportation must be such as to take the thing out of the sphere of possession of the owner (28).
Pessina has been quoted at some length, but this fact will be pardoned when one is aware of
the part that author played in the discussions and Progetti preliminary to the Italian Penal Code
of 1890, Art. 402 of which defines theft as follows :- "Chiunque s'impossessa della cosa
mobile altrui per trarne profitto, togliendola dal luogo dove si trova, senza il consenso di colui
al quale appartiene" (29). When one goes through the various Progetti in connection with this
definition, one must construe the word 'luogo' in the sense in which Pessina contrues it, i.e.,
the sphere of possession of the owner. "Alla parola luogo bisogna dare un significato non
materiale e volgare ma ideologico e tecnico, cosi da intendersi per essa la sfera della custodia
efficacemente possibile del possessore, sia codesta materiale, sia anche puramente morale"
(30). The Relazione Ministeria/e su/ Progetto 1887, says that there is asportation, when the
thing is removed from the place it occupied, provided it is transferred in the power of some one
else: "11 momento essenziale del furto sta nella violazione del possesso ; ma, perche cio
avvenga, basta che la cosa, con atto di dominio sia sottratta dalla sfera di attivita patrimoniale
del possessore... si richiede... che ii diritto altrui sia stato pregiudicato con un fatto reale ... che
per opera del delinquente il possessore non si trovi pi u in grado di dispeme" (31 ). The same
argument is followed by the Relazione de/la Commissione de/ Senato, "Per avere ii diritto di
furto ... si richiedera che (la cosa) sia uscita dalla sfera di possesso del praprietario, per entrare
nella sfera di possesso del ladro" (32).
This leads us to the conclusion that two conditions are required by this definition : the
carrying away of the thing from the place where it was and also the possession of the thing by
the thief (33). Of this same opinion are Mittennajer and Costa (34). The former states that there
is theft when the thief "ha rimossa la cosa dal luogo, ove ii derubato la custodiva, e l'ha presa
in modo che resta sottoposta alla sua disposizione" (35). A concise and clear explanation is
formulated by Maino who says that as long as the owner can materially dispose of the thing
we cannot say that the thief has taken such thing : "Si potrebbe dire che ii furto non e
(26) Pessina, lac. cit.
(27) Pessina, Relazione sul Progetto 1885 (cited by Maino, op. Cit. P. 4)
(28) Pessina, Manuale, p. 56.
(23) A translation is given by Stephen (History of Criminal Law) : To possess oneself of a
movable thing belonging to another person, for the purpose of deriving advantage from it, and
take it away from the place where it is, without that person's consent.
(30) Manzini, op. cit. p. 260.
(31) Rel. sul Prog. 1887 (cited by Maino op. cit. p. 6).
(32) Cited by Maino loc. cit.
(33) Maino, loc. cit.
(34) Prog. Zandarelli, Rel. al Senato.
(35) Vide also Lucchini. Riv. Pen. XLII, p. 165; Impallomeni, Codice Penale Italiano
Illustrato, Vol. III, p. 234.

229

MAIN THEORIES ON ASPORTATION
consumato fino ache ii proprietario conserva la materiale disponibilita della cosa" (36).
But notwithstanding the wording of the definition of the Italian Code and the comments
and elucidations thereon in the Progetti no a priori rule can be laid down as to when the thing
has passed from the sphere of possession of the owner to that of the thief. "La nozione della
sfera di attivita patrimoniale del derubato e del ladro e puramente ideologica, ne puo quindi a
priori indicarsi nella casa, appartamento, stanza, annadio o che altro del detentore dannegiato"
(37). It was held in Italy that there may be sufficient asportation when the thief is surprised
with the stolen article upon him, while still in the place belonging to the owner. There may be
certain cases when the two spheres of possession, that of the owner and of the thief, are mixed
up with one another ; here again the question of asportation is one of fact. It was held that there
was sufficient asportation in case a man took money out of a drawer when in a hotel, and such
money was found on his person when he was leaving the hotel. The thief may have hidden the
thing in a place which is still within the sphere of possession of the owner, but it is impossible
or very difficult for the owner to find the thing. There is also sufficient asportation, it was held,
when a man puts the goods stolen in a sack and, on being surprised, runs away, leaving the
sack with the goods behind him. What is very important, in regard to this theory, is that once
the thing is taken out of the sphere of possession of the owner, it is indifferent whether the thief
is surprised and so has to abandon the res fartiva. "Ne segue che l'impossessamento da parte
del ladro non occore che sia ne definito ne prolungato, ma pub anche essere precario e
momentaneo, perche violi il possesso altrui cioe sottragga la cosa alla sfera dell'attivita
patrimoniale del detentore senza che sia necessario ii passaggio permanente a duratorio di essa
cosa nella sfera dell'attivita patrimoniale del ladro (38).
In defence of this theory it is said that this is a solution which satisfies public opinion,
because, when a thief is surprised with the article in the place in which he entered to steal, it is
generally said that the thief has attempted to steal: "la coscienza popolare dice sempre che
esso (il ladro) aveva tentato di rubare e non gia che aveva rubato" (39) . On the other hand, it is
objected that this is too artificial a solution, in that, whether the thief has taken possession or
not depends on a number of circumstances, and not on the taking of the thing from the sphere
of possession of the owner to that of the thief. "La disponibilita della cosa depende a mio
awiso da un complesso di circostanze, e non e poi subordinato alla circostanza del mutamento
di luogo" (40). Arabia also states that "dal luogo ove si trova none ancora una formola precisa,
e percio tanto vorrebbe ometterla" (41 ).
One or two observations on the position in English law will not be irrelevant. In English
law we find a definition of theft (Larceny) in Section 1 ( 1) of the Larceny Act 1916, which
establishes that "a person steals who without the consent of the owner fraudulently and
without a claim of right made in good faith, takes and carries away anything capable of being
stolen, with the intent at the time of such taking, permanently to deprive the owner thereof'.
(36)
(37)
(38)
(39)
(40)
(41)

Op. cit. pp. 7-8.
Manzini, op. cit. p. 229.
Ibid. p. 227, for other observations in this paragraph see pp. 230, 232, 233 ..
Prog. Pessina, 1889, (quoted by Maio op. cit. p. 4).
Vico, op. cit. p. 1007.
Cited by Maino op. cit. p.6.
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And in Sec. 1 (2) (ii) it is laid down that ''the expression 'carries away' includes any
removal of anything from the place which it occupies, but in the case of a thing attached,
only if it has been completely detached." The expression which denotes the element of
asportation is "carries away".
English text-writers and English case law are in agreement in interpreting the element of
asportation. Blackstone writes that a bare removal from the place in which the thief found the
goods, though he does not quite make off with them is a sufficient asportation (42). Russel
says to the same effect that Larceny lies in the very first act of removing the property : and
therefore the least removal of the thing taken from the place where it was before with an
intent to steal is a sufficient asportation, though the thing may not be quite carried away (43).
And Harris and Wilshire remark "The slightest removal of the article is sufficient, provided
that every part of it is moved from the specific portion of space which it occupied, and that it
is actually severed from any person or thing to which it is attached" (44). The slightest
removal will suffice even though the thief at once abandons the thing (45). Therefore as
Kenny puts it: "The test seems to be, has every atom left the place in which that particular
atom was before? So there may be sufficient carrying away even though part of the thing still
occupies the place which some other part of it previously did, e.g., by half drawing a sword
from the scabbard, or lifting a bag part-away out of the boot of a coach, or pulling a book out
of a man's pocket. (Rex v. Walsh and Rex v. Taylor)".There is sufficient asportation in taking
plate out of a chest and laying it on the floor (Rex v. Simson) or of pulling a lady's ear ring
from her ear, even though the ear ring is caught in her hair and remains there (Rex v. Lapier) ;
or in shifting a bale from the back of a cart to the front. As to the severance of the thing, as we
have seen, it is provided by the Act that in case the thing is attached, there cannot be a
sufficient removal unless it has been completely detached, e.g., unless the string which ties the
scissors to the counter has been cut through (46). It would not be larceny therefore if a thief
draws a book partly out of my pocket, but it was fastened with the pocket by a chain or guard
which prevented its removal (47).
Finally, what is the position in Maltese Law? It has already been stated that in our law there
is no definition of theft and therefore, if one wants to know what constitutes asportation in our
law, reference will have to be made to the sources of our law and to our system of
jurisprudence. The late Professor Randon stated in his notes on Criminal Law that our
legislator had the intention to follow the Codice Toscano. We have already made reference to
the definition of theft in this Code, and we have seen that it answers completely to the theory
propounded by Carrara. Application of this theory is found in Police v. Pace (10. l. 42). The
prisoner was caught taking out a bottle of whisky from a box and trying to break the neck of
the bottle. As soon as he realised that he was being watched, the prisoner at once replaced the
bottle. It was held by Camilleri J., that the offence of theft is completed when the thing is taken
away, even momentarily, from the control of the owner or possessor, even though the thief
(42)
(43)
(44)
(45)
(46)
(47)

Comm. Vol. IV, p. 231 (21st Edition).
Crimes and Misdemeanors, Vol. II, p. 122.
Harris's Principles and Practice of Criminal Law, by A. M. Wilshire,
Larency Act 1916. Sec. I (2) ii.
Kenny, Outlines of Criminal Law, pp. 214-215.
A.M. Wilshire, Elements of Criminal Law pp. 39-40.

p. 256.
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may have been surprised in the act and compelled to replace it. As soon as the thief takes

possession of the thing belonging to others, removing it from the place in which it is, the
offence is completed. The moment the thief puts the thing in his control, that is as soon as he
removes it from the place where it is, he completes the offence (48). As Harding J., observes,
the rules laid down in Maltese judgments appear to agree with the position in English law (49).
(48) HardingJ., op. cit. Para. 106.
(49) Ibid. Note 61 to Para. 106.
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THE RULE OF LAW AND THE
FUTURE OF STATES.
By JOSEPH V. GALEA
IN a well known pronouncement Jellinek declares that international law exists for the sake
of States not States for the sake of international law. In truth, however, both international law
and states exist for the benefit of men. When this becomes realised, it will be seen what
disservice states have done men, for while internally they demand the limitation of personal
interest for the common good, they themselves in their external relations will on no account
give up any vestige of power for the sake of humanity at large. Apart from the morality of such
a line of action, states in the end have to give up more than they wish to retain even though a
victory may be won.
We have created states for our "own" good, for our partisan welfare. Institutions with such
a scope would have served well enough if groups and their interests were separate but they
cannot be of any use now as long as the interest of one state is at the same time the interest of
all. In fact, the sort of Labour Code formulated by the International Labour Office between two
wars makes this very clear : "''Peace must be founded on social justice and oppressive
conditions oflabour imperil peace and good order." Besides, one of the fundamental axioms of
its freshly defined Declaration reads as follows : "Poverty anywhere constitutes a danger to
prosperity everywhere." No international law to-day is of any avail unless it takes account of
the change in the character of the modem state i.e. as one essentially calling for social service.
An international order in the 20th century must be a social service order, and a world social
service is impossible unless we do away with states altogether and create a world state for the
good of all.
The fact that the interest of one state is at he same time the interest of all is making itself
felt more and more in the modem world even as regards defence and the atom bomb will knock
this into the heads of all if they do not realise it by themselves. Sir Arthur Keith says
"SECURITY not attachment to tribes as such was primitive man's reason for his loyalties and
prejudices" ( l ). This is true to a great extent even nowadays in spite of national sentiment. If
states have hitherto been the modem unit of defence in danger, they cannot achieve that
purpose any longer. The word 'frontiers' is obsolete. If men realise this the nation-state will
everywhere begin to waver and tire to give space to the largest unit of security, the World
State.
In fact what keeps the nation-state together? Sentiment and power. But each of these
depends on the other. In a marvellous essay Dr. West expresses the vicious circle thus :
"Successful power requires loyalty and loyalty demands successful power" (2). That is why
propaganda counts so much ; it replaces real power by a fiction in order to evoke sufficient
loyalty for acquiring real power. And it is the same fact that loyalty demands successful
power that makes state craft the dishonest thing it often is. No limited group or mere stateloyalty can bring really successful power and that is why in the long run nations lose the very
thing they are consciously seeking. However, if men become convinced that it is the very
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nature of our artificial fluctuating national set up that ensures the egoistic attitude of our
governments, and realise that there is the possibility of a better way of se curing their lives,
rights and well being, State loyalties will begin everywhere to crumble down. It is humanly
impossible to retain group interest and do impartial justice to all and the prime concern of
World government should be to place human welfare before all partisan interests of all
groups of men everywhere.
Contemporary history shows that the lesson that greater unity means greater economic
prosperity and greater security, seems to have been at last learnt. The clarion call of that great
war-leader Mr. Churchill in a university of a peace-loving nation as Switzerland, "Let Europe
arise" is an admission, though only partially so, of the solution. Besides the Act of
Chapultepec, the League of Arab States, the tendency of the Balkans to cooperate, and the
determination towards internal unity in the composite states such as Yugoslavia and
Czechoslovakia is a movement in the same direction though in different degrees.
The same conclusion is drawn from the study of the requisues of an effective
government. To be effective a government must have a direct relation with the individual and
an immediate power over him. In other words, a strong government must be centralized. This
is the lesson of history within states and it is to be applied to the international society too; for
one cannot deny the fundamental similarity between national law and government and the
international ones. Therefore international government the individual must come within the
direct power of the World government. In fact Professor Keeton in his book "National
government and international order", says : "I doubt whether a clear authority over its
member states is more essential to the international community than a certain amount of
authority over the individuals of which the state-members are composed. This seems to be
the lesson of history, the lesson which the repeated failures of confederation suggest." It is
submitted that full and direct authority is needed over the individual, no matter how
practicable it may be to subdivide territories into regions for special and temporary purposes
as Sumner Welles suggests (1). Those state-lines will be a fiction. In fact, the supremacy of
the national government of the U.S.A. over the states is possible only because Federal Courts
have direct power over individuals and not through states. Power came from individuals and
is exercised on individuals. It came from individuals : the preamble to the Constitution says :
"We the people of the U.S. establish and ordain the Constitution" i.e. the people as dictinct
from their governments. This democratic note is echoed in the opening words of the United
Nation's Charter : We the people of the United Nations etc. Besides the Constitution of the
U.S.A. leaves power to Congress to build up any system of courts which shall best carry out
the designs of the Constitution. It will be clear that the states-lines of the U.S.A. are only a
fiction and any emergency may make it necessary to remove them.
To quote another instance, when the German states were united, the rulers of the states
were to retain their titles and some of their privileges as independent sovereigns. In effect
they had not only to give up such rights, but for all practical purposes their peoples were
under one single with one army, one law, and one master.
(1) "The Place of Prejudice in Modem Civilization" (1931 ).
(2) "Psychology and World Order" 1945, Pelican Series p. 61.
(1) Vi de "The Time For Decision" Chapter III.
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To be an effective government a world government must be centralized. Otherwise the
words of Dr. Stubbs relating to the weakness of the Anglo-Saxon Government in the first
pages of English Constitution history will have to be repeated in the first page of
international or better still world constitutional history which is to be born. I refer to his
words : ''The cohesion of the nation was greatest in the lowest ranges : family, township,
hundred, county."
The strong centralised government of Western Europe, which now possesses institutions
to enable it to enforce its control at all times and in all parts of its territories is the result of a
long development. Its growth was hampered by such obstacles as difficulties of
communication, sparcity of population, primitive economic conditions, the confusion of
religious with temporal power, and mainly by Feudalism. The growth of a world centralised
government is not hampered by such difficulties. Indeed the international society of to-day
spells the very opposite of those conditions. What is hampering such a development is the
very nature of the state itself. In a sense world order is suffering from a system of Feudalism
under another name : the state system. The unified states of Western Europe collected a
certain amount of power but only a total gathering of powers in a world government will
secure peace. Unless the scope of widest unity is attained it is of no use to unite groups of
states together. The only effect of such grouping would be that in cases of differences the
struggle will be all the harsher. The final unity of the world may be secured by war but that
would involve the imminent risk of total destruction. However, before we get rid of modem
Feudalism the final and perfect form of human association, the world State, will not be
reached. It is as much a misuse of terms to speak of world order and government while we
leave untouched the fissiparous tendencies of states as it is a misuse of terms to speak of a
Feudal state which is the negation of state altogether.
The method of unification is essentially the same both in smaller as well as in larger units
: respect to one law. Dr. Figgis admits the analogy : "The obedience which states render to
international law to-day is probably more regular and less reluctant than was the obedience
six centuries ago paid to the common law by any decently placed Medieval feudatory ( 1). It
appears that States will have to disappear before a centralised strong world government can
come into being no less than the feudal Lords had to disappear before unified national States in
Western Europe could come into being.
International Law did not accept the medieval ideas of a world state, but took instead as its
fundamental postulate the existence of a plurality of States, secular, national and territorial, and
held them bound to one another under the supremacy of Law. Thus it asserted unity of law but
took into consideration the political structure of Europe at the time (2). The very need of the
various states themselves makes necessary the reassertion of the whole medieval ideal of the
World State. A universal rule of law cannot be effective otherwise. There are enough material
bonds of unity in the international society which calls for such law. What is to be perfected is
the social consciousness. This lack of social consciousness reflected in the weakness of the
institutional side of International Law has as an immediate result that while several questions
are of international concern, present International Law leaves them within the domestic
jurisdiction of the several states. But as Brierly says "Law will never play a really effective part
(1) "FromGersontoGrotius"p.16.
(2) Brierly, " Law of Nation" P. 9.
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present lie within the domestic jurisdiction of the several states" (3). It will be seen that while
he acknowledges the need of removing matters from domestic jurisdiction he hesitates to
denominate the law which considers such matter as inter-national well knowing. perhaps, that
such a development will have a completely different basis from international law as it stands
to-day. He Seems to realise that if law annexes from domestic jurisdiction matters of universal
concern it may well ensue that domestic jurisdiction of States will be ousted. In fact he goes on
to give examples of such matters and he includes (a) Migration of population. (b) a state's
treatment of its own subjects (c) its choice of a form of government (d) its naturalisation laws
and (e) the whole sphere of international economic relations. All these matters are, he says. of
international concern and yet are left for each state to regulate although its action on any one
of these matters may easily have repercussion on the interests of other states. One may well
imagine what will be really left to domestic jurisdiction when such matters are removed from
it. What will be left will surely not warrant the survival of the remaining elements of
Statehood in its internal relation namely an organised government and fixed territorial limits

coexisting with a probability of permanence.
Of course our present states do not like to give up domestic jurisdiction on any matter. In
fact, even in the United Nations' Charter a clause had to be inserted to that effect on the
suggestion of Australia, who was anxious to keep sovereign control over immigration. This is
chapter 1 sec. 2, subsec. 7 of the Charter of the United Nations : ''Nothing shall auth.orise the
United Nations to intervene in matters which are essentially within the domestic jurisdiction
of any state or shall require the members to submit such matters to settlement ; but this shall
not prejudice the application of enforcement measures under chapter VII (i.e. as regards
action with respect to threats to the peace, etc.)".
It will be seen that the force of the first part is ousted in the second part. Nothing is
"essentially" within the domestic jurisdiction and essentially not a threat to the peace. In fact
section 39 chap. VIII says: "The Security Council shall determine the existence of threats to
the peace and what measures shall be taken to maintain peace. So that the limitations to
domestic jurisdiction are very indefinite. In truth "The frontiers of international law are not
fixed. They are constantly moving like the frontiers of the United States in the 19th Century.
In the development of a world order matters which were in the past solely within the
domestic jurisdiction will become matters of international concern, and therefore properly
considered by the organisation" ( 1).
Modern International relations make it necessary that law should embrace, economic,
social as well as cultural and political matters. This conclusion was early arrived at by the
committee of the Grotius Society set up for the purpose of studying the future of
International Law ( 1). The new international functional organisations including the
Educational and Cultural Organisation are a sufficient admission of this necessity.
For a world organisation to survive, it must be supported by the individual opinion of free
men and women all over the world, and no such support will be forthcoming unless the
organiastion is so constituted as to offer the promise of securing peace effectively. The short
but turbulent life of the League of Nations has taught men another great lesson not to be
(3) Vide Brierly, op, cit, p. 62.
(1) Vide "From Geneva to San Francisco" Edition 1946; by Norman Bentwick p. 50.
(1) Vi de "Transactions of the Grotius Society" Vol. 27, p. 226.
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forgotten : that peace should not be the subject of consultation. In other words, the Assembly
should have had the power to insist and not only to advise. Then most of the disputes of
states are not justifiable and states want a change in their international legal situation, not a
declaration of their rights. Article 19 of the covenant of the League of Nations which
empowered the Assembly to "advise the reconsideration of treaties which have became
inapplicable and the consideration of conditions whose continuance might endanger the
peace of the world" clearly recognised the urgency of the problem and at the same time
shows the weakness of the League. As a French writer says:
"To exercise any real authority, the League should have constituted an independent
Superstate...... but this was quite out of the question. The composition of the assembly and of
the Council have proved it. All the delegates are appointed by Governments, remain entirely
dependent on them, and can only engage their country so far as orders sent from home allow"
(2).
Thus the ·defect of the League is an inherent one. Is the new organisation going to be
anything better? If so and in order to be so it must first effect this revolutionary change from
the character of the League even if this entails a revolutionary change in the present
organisation of the international society. Sumner Welles speaking of those who still think
that the new organisation should be erected on a consultative basis, says :
"If any such form of international organisation is all that is constructed as the outcome of
the present war the people of the U.S.A. would have little ground to anticipate the
maintenance of world peace for more than a few uneasy years" (3).
In truth the answer to the question mentioned cannot be given as yet. Authoritative
opinion is changing rapidly in favour of an alteration in the rules of the U.N.O. whose
original regulations as those of the Dumbarton Oaks task as a fundamental postulate the
sovereignty of States and their equality. It is enough to recall two memorable speeches in
the House of Commons debates (I). In one Mr. Eden pleads the abatement of national
sovereignties rather than a Security Council in which the major Victors of the second Great
War have a right to veto action. That is quite a different tune from his speech about twenty
months earlier where he said : I make no secret of the objective we set ourselves in foreign
policy. The maintenance of Peace after this conflict is over depends on a close intimate
understanding between the nations of the British Commonwealth, the United States and the
Soviet Union" (2). The other speech is that of Mr. Bevin proclaiming his readiness to meet
representatives of other nations to try to evolve a basis for a world assembly directly
elected from the peoples of all nations as distinct from their governments (3).
But after all, has not the composition of the International Labour Organisation- the
only outcome of the first Great War charged with survival value- been an early
recognition of the same truth that the people should count as much, if not more, than their
governments in the consideration of the well-being of humanity? And was not the very fact
that it gave scope of representation of the people as distinct from their governments that
(2)
(3)
(l)
(2)
(3)

Vide "The League Fiasco" p. 34 by Marguerite.
op. cit. p. 286, 287.
Vide House of Commons Debates, November, 1945.
Vide do. Mr. Eden, February 24th, 1944.
Vide also "Bevin" by Trevor Evans Chapter 8, page. 221 .
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gave it survival value? The individuals must rise above the heads of their governments and
their leaders. The formulation of the International Bill of the Rights of Man" by Professor
Lauterpacht is to the same effect (4).
International Law has only taught us the lesson. There must be a change and it must be
such as to give power to a rule of law to annex from domestic jurisdiction all opportunities
to regulate conditions which might endanger the peace of the world. This means the
disappearance· of the requisites of statehood with the element of probability of permanence
as we know it.
The lesson of international law is only the same lesson learnt from local government after
the Industrial Revolution. This is shown clearly by a quotation from a famous passage of
Bagehot : "The experiment of conducting the administration of a public department by an
independent unsheltered authority has often been tried but always failed... The new system has
not worked well because the central authority has too little power''. The Report of the Royal
Sanitary Commission of 1868 is to the same effect. Since 1929 the difficult problem, which the
advancement of science has brought about, can be solved in different ways but surely not by
lacal governments. The three solutions possible are to quote Smellie "Nationalisation of
Services which were once local, regionalism, and the creation of various 'ad hoc' boards" (1).
This movement for larger areas in local government, a necessary development which began
with the Industrial Revolution is only an echo of the need of widening the sphere of law, even
beyond states, and through the same causes.
The problem under consideration acquires paramount importance when we realise the
urgency of it. The world cannot afford to undergo the long slaw evolution of the past and the
plan of Torstein Gihl (2) towards a European or World order based on the slow development
of custom and decisions "ex aequo et bono" is obviously insufficient and already out of date.
The fate of humanity is too much in the balance to allow a lesson to be taught twice. If is surely
no time for the world to go on arguing the academic question whether international law is law
or not. It is law but it is not an efficient law, if breaks down in the very crisis it ought to be able
to control. It is absurd to go on pretending that states can be bound morally ; the only way of
being bound to law effectively is to have to obey it. And thus we are brought back again to the
common man. Only man is bound to law morally and law can only be enforced on man. That is
why the British Secretary of State for Foreign Affairs has declared:
"We are driven relentlessly to the necessity for new study for the purpose of creating a
world assembly directly elected from the peoples for whom the government who formed the
United Nations were responsible to make world law, which the people would then accept and
be morally bound to carry it out." And later: "The common man is the great protection
against war."
Indeed, only a world Law system can nip war and aggression in the bud. Any other
system of law will have the power to intervene only when it is too late and its very
(4) Vide Review thereof by Viscount Templewood (formerly Sir Samuel Hoare) in "The Manchester
Guardian" 1.12.45.
(1) Vide "A History of Local Government" (1946). By K. B, Shellie, p. 138. See also p. 90 where he
says: "The statistical and legal details of the question should be set against the background of an industrial
society in continuous change and a political order in which the powers of Government rapidly increased."
(2) Vide "International Legislation" by Torstein Gilil
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enforcement would mean war while it is our pwpose to outlaw war; I emphasise this last
point in favour of a world instead of an international Law. Besides, it does not seem to have
been well recognised (1).
The great obstacles to be met with in establishing this world order are not to be
underestimated, but it is the only way of securing human survival. That is why-it is
submitted-a tribunal for settling I-N-T-E-R-N-A-T-1-0-N-A-L disputes is a Utopian dream.
However who its to decide in favour or against this world order? None other than you, myself
and the common man. "Each one of us must take the lead and before effecting institutional
change each must amend his life and his aims. We must realise that what is dangerous is not
the atom bomb but the user of it, that the enemy is not the destructive machine but the bad
traits in the soul of each and every one of us. As Mr. Lewis Mumford observes, the present
crisis in man's civilisation was not brought about by the atom bomb but by the moral disintegration that went before it and culminated in it i.e. in its use (2). For the same reason I
maintain against the opinion of the same author in a later book of his (3), that we need not
curtail the development of physical science and schools of Technology. I maintain that the
scientist is not to blame ; who is to blame is the antrapologist, the sociologist, the psychologist.
The present crisis was brought about by this headlong advance in the physical Sciences without
a corresponding and parallel advance in the social ones and for this the scientist is surely not to
blame.
We should further schools of Humanities, we should re-order our ideas as to our place in
nature. We should learn the lesson, taught by Christianity , ''to love one another having by
nature a common destiny "being all children of the same Father who is in Heaven", and we
are to put this our humaneness before our class, our political party, our nationality. And that is
another lesson of the Church: We are men before we are citizens. States had cast this distance
between man and man by their state-loyalty
Having thus raised our moral power to the same level as that reached by our intelligence,
humanity will easily transfer the lesson of war to the sphere of peace. Unconditional cooperation is essential to conduct such a highly organised affair as modem warfare and that
same unconditional co-operation is the essential factor of world order and peace. If we realise
that and the fact that human life is more sacred than the pretexts for which we are often called
up to fight for, we shall plan the peace instead and, in doing so, we. shall not spare foibles or
habits, precedents or tradition, diplomatic agents or such institutions as states.
In conclusion, one may quote a speech by Mr. Bevin: "I am willing to sit with anybody or
any party or any nation to try to devise a franchise or a constitution of a World Assembly for a
limited objective-the objective of peace. When we get to that stage, we shall have taken a
progressive step. From the moment that is accepted the words 'International Law' which
presuppose conflict between nations will be substituted by 'World Law' with moral world force
behind it, rather than case-made law. It will be a world law with a would judiciary to interpret
(1) Vide Sumner Welles op. cit .Chap. 3. where he says that the reagonal forces should be the first
to try to enforce world law, and only in the case of their failure should the world Government forces intervene and "stamp out the flames" !
(2) Vide ''The Condition of Man" (1943) by Lewis Mumford.
(3) Vide "Programme for Survival" (1946) by the same author p. 57.
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it and world police to enforce it. It will be the decision of the people with their own fate resting
in their own hands irrespective of their race or creed. The great world Sovereign-elected
authority will hold in its care the destinies of the peoples of the world."
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NEWS AND VIEWS
Professor W. Buhagiar B.A., B.C.L. (Oxon), LL.D., Professor of Constitutional and
International Laws is leaving Malta to talce up an appointment in Malaya. The Professor who
was very popular will be badly missed in University circles. In bidding him farewell we fee]
we must place on record our appreciation of the keen interest which he has invariably shown
in the activities of the Law Society.

*

*

*

The Society has recently received an order for a copy of the Law Journal from the Law
Library, Washington, U.S.A.. Another simiJar request comes from the Law Section of Pax
Romana.

*

*

*

In the Editorial of October 1945, we expressed our disapproval of the amendment
introduced by Govt, Notice No. 400 which made it impossible for intending Law students to
sit for Italian in their Matriculation. This anomalous situation has now been remedied by
Govt. Notice No. 168 anoma]ous the 18th April 1947.

*

*

*

Our thanks are due to Mr. A. Ganado B.A., LL.D., Mr. M.V. Arrigo LL.D., Mr. A. Pace
LL.D., and Mr. A. Attard Borg LL.D., for the law books which they have kind]y presented to
the Law Society Library. The library is still in its embryonic stages and every effort will be
made to provide the necessary reference books which at present are conspicuous by their
absence.
Any books presented by past students or well wishers of the Society will be gratefully
acknowledged.

*

*

*

We extend our congratulations to Notary V. Formosa LL.D., on his appointment as
Assistant Director of the Public Registry. He is the first member of the Law Society to be
appointed to a Government post.
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