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Promises of Marriage in Maltese Law · 
By A~'l'OINE CACHIA, B.A. 

I T i~ too .well.known what betrotha! is ~-0. start in tile hackneyed 
wa); of layn1g down a general defin1t1on. \Ve inust howeve11 

refer to its purpo::;es in order to realize the import~nt piace it oc­
cupies in social life and theref01e also in la\V. ':I1he modern sys­
tems regulating the relations arising fro1n such promises of mar­
riage are an elabo11ation of what Ron1a11 Law !aid down and. 
therefore tli short reference \\till have to be made to this source. 
'l1he whole question is socialiy of Yery g1<eat consequence and for 
this rea~on part-icqlar norins regulating it were to be found 
everywhere and at all ages, the only exception being in those 
places where women were not held in high esteem and where 
po!ygamy was admitted. The i111portance of betrothal grew as 
civilization progressed, and as the attitude of society towards 
women became· more liberai. Its purpose is to p1 event ill-advised 
and inunatlire unfons and to secure futµre happiness by reveal­
ing obstancles which otherwise would only have been known too 
late. It copstitutes a i~ecipit>cal exchange of promises which does 
not merely create a socjal re~ation but .!t definitely establisheti 
according to the jus co·mttrw a juridical bond from which impor­
tant consequences foilow. Not all laws agree O:Q the nature of 
the effects arising from thi~ bond, and part.icularly the Italian 
<Jode contains an exception to the prieiples of the ju.s comun,e 
of whieh we shal!. speak later on . 

Ill RoID:an La'v the nature o1 betrothal or ~vonsalia. , as it 
was called, as well as its san<:tions were c1ea1•ly established. 
Though according to Justinian bare. consent was ~n-ough, sufficit 
nudtts '()onsenszts ad con.st.-ituenda sponsdlia, certain symboolical 
forma~ities were always. adhered t-0. The pa.te·rja .. m-il-ias, even in 
the inatter of · be:t1iotbal , had widt- powers over his children , 
which · were based on the anci~pt fus q u fritizon. As ·regards age 
the L. J·ulia et Papia .Poppca 1aid down that the minimun1 age 
was fo ·be ten yea.rs and that marriage 1Yas to follow withh1 two 
years : sponsa·m post hanc lcge11z decenni ·m·ino-reni ne-nio ha.beto 
desponsa:m. intra. bienniu<1n doniu.m. d-u.cito. A valid sponsalia pro­
duced a juridical bond ·which , however, could be easily dissolved 
by on€' party even against the wi~l of the other. In such a case 
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of unla'?.tful refusal the guilty party fo1,feited the gifts and the 
arrhae he had given; and he had to rest-ore the gifts and twice 
the fJ;trhae he received. On the 'vhole, however., the freedom of 
the will of the parties until inarrio.ge wns closely safeguarded and 
any agree1nent on penalt.ief:. in case of non-fulfilment was prohib­
ited a~ detrimenta! to good morals. 

\Vhat is in1portarlt: a:; a historical background to our lawt> on 
the subject besides R-0man Law is Canon Law especially in view 
of the fact that up to 183t1 betrothal was L=»xdusively governed by 
the laws of the Church. In Canoi1 La\v we find also an ndapta­
t jon of va.rious rule~ ot Roman Law. A great step forward was 
however n1ade by et:>tab~i~hing tl}e freedoJU of the wiH of the par­
ties aboli~hing certai1i contrary rules of Roman and Greek times 
:.i:nd by issuing the Decree Ne TtHnere (1907) t-0 provide, as \Ve 

. sha.U state l~ter on, concrete p1oofs of the mtlt\lal promises. 
In l\lalta untd f:lup.ie ti1ue ago ·engagements were considered 

as great events and adequate celebrations were made. Abela­
Ciaritat in the book ·'JI alta I Uust:rata'' give ·a colourful descrip­
tion of th~se festivities which inore thain anything e!se evinces 
the social impoi~tance. of betrothal. The need of some legQil ;norm 
or sanction is however evident, for .it. is not always that _affails 
subsist in this ideal 8tute, and promi~es are often broken. When 
Jissensions arise one cai1not decide on 011e's own who is in the 
right a:od who is in the wrong. The regulat.ing induence ·of the 
iaw has t-o intervene to ::;et things right. Now we shall examine 
the case8 when the law ha!-; to jnterve-ne. and how it sets things 
right . 

. Our law containti t \VO la11dtpu.11ko fro1n which we mtii:;t take 
our bearings to decide questioris relating to promises of marriage .. 
The ftrs·t one fa the Pro1nises of :Zvfah1iage Law (Proc. VI oI 
18.34) which is nqw {jontained i11 Ch. 7 of the Revised Edition 
::Lnd which is intended to abolish . the PO\\:er of ~he Courts t-0 order 
the specific pcrforruanc.e of p11omi::;e1-5 and c<;>ntracts of ma1Tiag(· 
and to provide another remedy for the bn::ae.h thereof. Reference 
to the irelevant pi·ovi::::ion~ of tlii~ C.11. '"·ill be inade later on :whe.n 
dealing· ·with the problems which our Courts had to solve. The 
second laQ.dmark iti 01~d. XIV. of 1913 which is incorpontted in 
s. 1277 of the Civil Code (Ch. 23). This Ord. of 1~13 provided 
that ce11tain transactions must be expressed in a public ·deed or ·a 
private writing i.U11ong ishfoh is included ·'for the purpose of the 
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agreement ther~in . re fen ied t-0. ! ' So a f orinality is imposed in. 
order that _an engagement va~icl in all other respects should pro­
duce the efI~ds r-onte1nplated _in the P 11omises of Marriage Law. 
The partie-s have ali the i~ight to kee-p their betrothal private and 
not to draw it up iu a pul.Jlic deed or Di private writing; but then 
in the e\'.·ent of an uniawful u1teach the innocent party is de­
prived·.·or the rig·ht -to recoYer an indemnity by way of moral or 
material . ~amages u.nder the Promises· of ~aniiage L~w. "This 
inri.o'\.·ation in the la\v \Vas necessary in order to~provide adequate 
an<l ·ir:11ebu.table' proof::; of the recipi·ocal promise. It has had ·a1s0 
tlie effect ot !essening litigation. As it is only r~quired · f~r the 
purpose of heirig able to claim event.ual damages in the majority 
of cases it ·is iiot resorted to for it evinces a""blatant · lac"k of con­
fidence iu the otheu party. Th~ consequence therefore generally 
follows that if the reciprocal prmnise is broken the innocent par­
ty .has no action against the guilty party. If any evidence in fi­
gures· is reqtt-ired suffice it to sa.y that · in -the pe1,iod of 22 years 
fram. 1891, t<> 1912, 38 cases· came before the Civil Court of Fir.st 
Ihstail:qe -(some being referred to the· -Court of Appeal) while· -in 
the -same·. period from 101-1 to 1935 t;he1te were ·only 6 cases. 

· The need for such legisiation ·was felt in various countries 
a· long_ tiine before _1913. The ·refoi·n1 of Canon Law took place in 
190T:and it is contained in the clee-ree of Pope Ph1s X sta1~irig. 
with "the words· Ne Te:nw·re, \vherein it is laid down that "l'ea .tiJ,,n,. 
tti~n; s,po'itsalia -hauentur ·vaZ.ida et -C.(l.non.icos sortttuntur effeetus, 
quae oont·racta fucrint per scnpturam. su.bsignatam a partibm 
et .. vel a_ parocho ~ut a. loci o-rdin~rio vel salte1n a duobus testi­
b·us. '' But thiS 1~efonn did not uffe-ct our Civil Laws (before 1913) 
and .an action £01' -breach of promise could still be·maintaiped hQt­
witp~tanding the engagement '\.YUS contracted only in. verbal 
forur;· ~ace ·v. - Cachia., 1907. The ·solemn form is also .. tequirea· 
1n It~~)- an~ ·SP:i1in- bnt it is not requfred in Engln:nd and Scot~and.· 

-_·.Our--:law., howe\reu, . as va1:ious oth&r eontinen.tal laws,. ~n­
t~iii~ a ~provis~oD.' wh~ch- in n1any cu~es mitigates the effects of the 
qrd.· o~_ 1JH3. r.r;Iiis i~ . 8~c. 1074 (Civ. Code) ,v-hich lays down tqat_ 
' '.every person~ howeyer., shall be liable for the dam8fge ~hich 

-o_cc~!~ -~hrough I:iis f~ult.'' ·A b1!each of promise of ma~iage may 
be preju_dici~l ~ a per~on~ s property or reputation. If such p~o:. 
mise had been d1ia.wn up· in writing no difficulty wou~d· present-



PR01'1ISES OF :NIAlUUAGE 

itself and both moral and material dmnng~.s c.:ould be claimed in 
virtue of the Proc. of 1834. If howeYer this forn1ality had not 
·been complied with the innocent party \\·ould have no right of 
action arising f110m the said Proc. which cle::tls specifically with 
promises of marriage hut. the general princip~e of liability laid 
down in s. 1074 might well he invoked with ~uccess. This is the 
view. upheld b:v our Comt~ iu n1.l(J(Jicr \ .. Zu 1nmif. {1922), Farru­
yia v. Ghircop (1921), and in Dalli v. Atkins (19:20). Probably ~ 
however, as in these cases ~nly materinl damages will be granted 
and· not also moral da1nages. 

V\! e have seen how a~so accol.tding to Canon f_Jaw a promise 
of marriage ha.s to be drawn np in writing; but for the civil ef­
f e~t~ the formalities imposed h~7 Canon Law caunot supercede 
thdse of Civil Lnw. A divergence between the two is to be found 
when one of the parties is Hlite11a.te.. The que::;ti.on was decided in 
f!a;rruyia. v. Sa.id (1917). The Court of first · instance granted 
1nou1l and material damages in favo~1r of the plaintiff but t.he deci­
sion was J~versed by the Court of Appeal. 'rhe p;:o1nise of mar­
riage was inscribed in ·the Parish Register, 1-<ig·ned by the Parish 
Priest. by the defendant and by a witnes!-i. A~. the plaintiff could 

.not wl'ite it-was declared" "8ponsa ncsdt. sm·ibere" . Ruch inscrip­
tions are made in accordai1ce with Canon Law (1) b1Jt as thev 
Clo not constitute a public deed or a private writing requited b)1 

the civil Law t·he Court of Appeal g-aYe jnclgcn1ent against plain­
tiff. Matters would have been different if the plaintiff had set 
her . mark attested by the Pa1fah Priest a.na. jn the presence of 
two witnesses whose signature appeared as "~ell according t-0 
s . 634 (2) (?), Code df Org. a.nd Civ. Proc. Naturally if both par­
ties signed the Pai ~sh Register then it ·~nm ld ava.il as a private 
writiT)g ;. Runza v. Atta.rd (1919). 
. Jn those countries where no formality is necessary for the 

. validity of the promise, it .has to be proved by the cilCCumstan~.es 
attending each particular case. The judge is to use his own dis~ 
r.retion . which at times is severely taxed. Our Courts were in the 
same p1iedicament before 1913 . . They lrnd to see whether there 
was the consent of the partie~ of binoing t.hernselveF; reciproca.!-

(1) . · "Quod si utraque vel nlt(l-rutrn pars scrihere . nescin t, id in ipsn 
c:scriptura. a:dnotetur, et a.lius testis add:i:tur qui cum parocho. aut loci 
orcUna!'.fo, vel duobis testihus ~ de quibus suprn., scripturnm subsignet"-- ~ 
decrt.?e Ne Temere. · · ' · · · · 
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ly, whether r,here was the muLual and accepted promise of a. 
future marriage; 8 a.-td Y. Said (1910). The Cou1it adopted in this 
case the concept of the betrothal as understood and defined in 
Canon Law : p-ra.e1,ius conf:ract11s de jul-'ltro 1natri·mOnio inter 
·marern et. foemina·m. inilu.c: . There must necessarily be a valid 
consent, manifested orally or in w1•iting ~ determinate as regards 
the persons of the engaged couple , and free, i.e. not simulated 
or given by way df joke or deceit . .In any case the promise must 
be conclusively proved by considering al! the cilleumsta,,nces 
which taken in their complexity Hhow beyond doubt t.he serious 
resolution of the parties of binding themselves; Ghio v. Pace 
(1895). The. evidence of reativ·es was not excluded for the sin1~ 
ple reason that they mie interested parties ; lt1ifsud v. Bugeja 
(1907). It is they who can best 1..7now of the facts; Ghio v. Pace. 

It need hardly be noted that even before 1913 the parties 
could have adopted t.he solemn formality of a public deed or a 
private writing and a~ ear!y as 1840 a case a1bse in which the 
promise waR made in writing- before a notary. 

It is not enough that a promise of marriage has been made 
in this solemn form in order that civil effects tnav follow; we 
have yet to see whether it is lawfully made; Farrugia v. Bondin 
(1864). '.rhe most important question in this itegard concerns the 
capacity of the parties. S . 3 of the Promises of Marriage Law is 
quite clear and it !eaves no doubt a.s to the minimum age a 
person is required to have in ot0.er that an a.ction for damages 
can be- directed against him. He mm~t be a person competent by 
law t-0 enter into obligations, or if he is not so competent from 
being under paternal or of.her lawful authority or limitation after 
obtaining the consent duly g·ranted of the person or persons in 
whon1 such authority j~ leg-ally vested. In spite of this the Civil 
Courts seemed at one time t-0 have some doubts in applying the 
provision 'in ib; entirety. Jn Farrugia v. Bondin (1864) defend­
ant wns a minor whose father far from having given his consent 
1o the pron1ise of rnnnin~e ar~tuall~· opposed it. T~e. Civil Cou1t 
of fir8t instance very rig·htly held on th€se grounds that there 
was not a. ·;ra~id engngcment. Bnt the Court was not at that time 
ve1~· categorical in 'its decision : "Da tanto sembra .dovel;'si con­
chiudere , che i voluti celebrati sponsali da essi conte-nd,enti, non 
sr,oo stati validamente contratti e quindi non produc.en~i effetto.,, 
The Court of Appeal then reversed the judgement and as might 
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be expected the. rea~ons given we!e. Jl Ot \' 1.':•_y per~ua~ive. lt \\'a~ 
stated "secondo la legge gii ::.pornmli sono validi, <1uando con8li 
della, ~oro contrattazione dn uno inag·giore Cli nnni ~ette. •' As re­
gards the ':llwstioH \\·hether Hw consent of the father hn.d to br 
obtained or not lhe .\ppeal Conn rLpplied '' prudsion of t.he Code 
~De Rohan (2) in pHeference to ~- 3 of the Prot'oi~es of ~1arriage 
Law. The ~Innieipal Code required t11c l°'-On~eut nf the fat.he!' 
only in thos3 case;:; when on account df the disparity in the. social 
condition of the pa.rties scandal might arise. This did not apply 
in this pat·ticnlar ca;;:e and so though defenclant's fat.her had not 
given his consent i:he p1omise wn.s \"a!id. Then a8 regards the 
civil effects of breach of pro1ni!=\~ the Pro1ni~e8 of l\f.ania.gP La.w 
was resorted to. 

This judgen1ent.. inron::;i;;tent as 1t i:-;, 1li1l not: bee.on1e a set-­
t.led principle. The Civil Oonri' of fi11~t ins1i.lJ1<·f· <'a111e to a.notber 
<"'.onclnsion in Bugeja '" Tonna. (1907) which is rnon· ronforrria.ble 
to the principles -of reason und to t,}rn provi~ion~ of our law. S. 8 
of the pron1ises of ~In!.triage I...1aw was exarninet1. It evidently 
applied the general principles of the cn.pacjt,,- to cont.ract so that 
reference was t-0 he nw .. de t-0 the relP.vant provisions. S. 1011 
(Civ. 0.) ~ays oo\Vn that any obligation entered into hy any pe1:-
80n who has attained the age- <Yf fourteen year&, but has not at­
tained the age of eighteen years is nnll, if sueh peri:;on is sub­
ject to paternal authority, or iR provided \\' ith n c:u1iator, sa'Ving 
a.lway8 any of,her p·rovi.c;·ion of Law rel-a.t.iny to marriage . On the 
other hand, according to Canon La.w inarria.ge u.nd engagement' 
can be contracted by n person under eighteen ~·~1rs. So t.hat a 
doubt might arise whether the saving c.ln.nc;,~ of s. 1011 i~ intend­
ed to enfol'c~ t.he rule of Canon T.1u.w in prefe1 1e1we to tl1e gene­
ral principles of capncitjr. Bnt it wn~ held that it refers only to 
the \"alidity of marriage and betrothal and jt cannot be extended 
a~so to the civil effects deriving .from the b1ieach of promise of 
marriage. The PromiseR of l\fnrriage Law lays this down ex­
pressly, as we have seen, and it was manifestly intended "a sot­
trar-re gli effetti civili derivanti da infra.zioni di 8ponsali a1 domi­
nio delle . leg~i . Canoniche i qua.Ii effetti . rosi la stessa asso~getta 

(2) -"Tut.ta sort~ .di promesse di sponsali che da figli . si fn-ranno,sen­
za. .con~en~ de, loro gmitori, non a.vra.nno sussistenza n.lcuna, semprecch~ 
f.!ffettuandosj. attesa la. di~parH:.a delle 'condizfoni; sara per 'na-:;c.ere grii\(' 

· scandalo, o .ignomihia alli:- parent-ele"-Bk. III,· Tit-. 2, 3. 16: 
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unicamente al~ 'impero della legge civile giusta le norme in essa 
~a.nzioni te. ' ' 

The general hypothesis no\v is that a reciprocal promise. of 
marriage has been inade and we shall enquil4e into the effects that 
may foilow. It may be laid down. outright that promises of mar­
riage like all other obligations have acquired a lega! importance 
and merit any special consideration only in so far as they are 
violated. It is then that the law has to decide whether the claims· 
made _by one pa11ty against the other have a.ny legal foundation. 
Promises of marriage are n-0w considered as giving rise to a con­
tract sui generis and as not subject ·to specific enforcement. lf 
one pa.irty is not true to his word the other must seek some other 
remedy than ciaiming the fu~ filment of that which had been pro­
mised. This is now admitted in all countries though some time 
ago certain laws provided that a person who unjustly refused t.o 
fulfil his promise should be compelled to do so by- means of per­
sonal airest. Our Promises of Marriage J_Jaw expressly forbade 
~uch specific performance (s. 2) but it also intoduced another 
1·emedy. 'Ve are now to dea~ with this remedy i.e. the granting 
of moral and material damages in favour of the innocent party. 

This is the most debated question in this branch of law and 
various writer~ have put forth conflicting opinions on the sub­
ject. Some uphold the principle that a person can in no way be 
compelled to contract marriage whether directly by specific en~ 
forcement or indilrectly by granting damages against him. This 
view is eminently held by Italian writers. Others are of opinion 
that damages are due because we cannot !egalise acts whi~h are 
definitely prejudicial to others both matierially and .morally. This 
is what our law as well as English la.w upholds. The opinions of 
French writerR are divided. We shal~ now examine the merits 
of ~oth sides of the question premising at the same time · that 
thoug~ in acco.rdance with our1 Iaw we favour tlte granting of. 
clamages much can be said on both' sides. 

· Italian I..Jaw expressly provides that no legaJ effects are to 
follow from . promises of marriage. Keeping this in mind' we shall 
inquire int-0 the me1rits of such a provision in comparison with 
what our law la.vs down. Vle have chosen Italian Law ·as ·our . .. 
point of departure because ~n . account of this express provision 
Italian writers ~ more adamant in the principles they extol. At 
any rate what is said as regards their theory generally applies to 



PROMISES O.F' MARRIAG:E 89 

all w11iters possessing the same riews as the reasons adduced by 
a.il are in the main of one nature. 'l\vo arguments are generally 
brought forward in support of theiil contention~ which are to be 
found in various judgements. 'l'he first .is as the Court of Appeal 
of l\Iiian stated, that as the pr01nise of inarriage doos not produce 
a lega! obligation of fulfilling it . it· likewise cannot produce the 
effect of obliging the resilent party to indemnify damages sus­
tain.ed by the other. 'l1he second argun1ent is in the words of 
Prof. Ciccaglione that if the guilty patity · 'fosse minacciato dai 
pagamento di una. forte s01nrna a t.it-010 di danni ed interessi, po­
trebbe pel'' considerazioni d ~interesse-., contrarre quel vincolo, da 
cui l' animo si rifugge' ' . · 

The fil'st argument has no iwmediate bearing on our law 
which sanctions expressly t.he granting of moral. and material 
damages. The question may however arise whether our law is 
justiftec1 in sanctioning a principle which may be turned into an 
indirect enforcement of the promise of mari1iage. Ricci tells us 
that the utility of deviating fro1n the general principle of liabil­
ity is to be found in the interests of society which requiiie that 
in marriage the consent of the parties must be absolutely free 
an(l which euvisage an irreparable ha.Hui in those marriages in 
which one of the parties was in any i..vay enforced. This, bow­
eve.r ,is the app~ication of the Roman Law principle that mar­
riages a1;e to be free and it is for this reason that it is untenable. 
It is based on an old prejudice a11d, as Tou!lier points out, it -itt 
highly immoral because the Ilomt.111 maxiln was applied prin­
cipally to marriages which had already been contracted. It was 
meant to maintain unhampe1~d the U:bsoiute freedom of divorce 
and it was applied with greater ease to promises of marriage 
whictr of course were less binding than marriage itse~f . In this 
m~ne11 Roman jurists concluded the):t 8pOn8alia produced no 
civil effects and that a pa-rt.y thereto coulcJ.. as easily break off a~ 
he could ask for divorcG. Experience on the other hand, Toullier 
adds, show$ thait in exonerating the guilty pa11ty frqm damages 
!'at;her than favouring the priµciple of freedom in marriages we 
encourage bad fa.ith, vanity , egoisn1 and at the ve11y least infi­
delity. Indeed: says Demo~o1nbe, a promise of marriag·e is con­
ditional and each of t1:1e parties ha:s the right to break off, but it 
cannot be asserted that each of them may play fast and loose 
with t-he ot.her, niay abandon the other at will. for a merie whim 
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01· perhaps tlH'uuglt inuonstancy or lust. Finally, Toullier ad­
mits that prolllise~ of maPriage lessen the liberty of the contract­
ing parties. 'l'his effect js however cornmon to all promises and 
obligations of doing or forbearing from doing son1ething. In ail 
such case~ a per::;u11 alienates a part of his ]liberty of acti9n and in 
the event of unfu~fiiruent. t.he promise or obligation is changed 
int-0 an action for daumges iu virtue of the general principle 
nerno po.test p-raeci-':ie cogi (l(l jactum . Canon Law deals express­
ly with thi::; question ana .it lay:-) down that. an action foll damagei:; 
can be maintained - no·n da.t--u-r aot.io ad petend~rn tnatrinwnii 
celebra.tiu-neni sed ud repa:ratio·ne-rn da·1n .. no·r-u·m si qua debeat·u1. 

It is interesting to note- that Italian iaw grants an action for 
the reimbursement of -expenses rnade fol' the projected marriage. 
'l,his may give way e;:)pe::;ially in doubtful ·cases t-0 a;rbit1ariness. 
'l~he whole question wil! alwaytl boil do\\.·n to what interpretation 
is to be given to the word .. spe~c" , an interp~:etation which is 
not t-0 be so strict ai; to work out injustice on the innocent party 
neither :-so wide as to fall out of the limits prescribed in the law. 
It seems therefore that the gulf sepul'ating our la\v from Italian 
law is not so wide as it n1a.y be made out to be as generally all 
muteria~ damages t~an be c:onven]ently grouped under the head­
ing '' 8pe~e '' , the only diiie1 ·enee being us regat~ds moral damages. 
This was made apparent in an Italian judgenient delivered in 
1879 which is reported by varion~ v\:riters. That judgement i~ 
universally criticised but iu an~- ca~e it is a sm1e index of the 
need to throw off the i:-haekles iruposed by the st.riot provisions of 
Italian law which are only intended as a homage to an unfounded 
tradition having no basis ~r justific.:ation in actual life. 

As it has been Btated both iuoral and mate11ia! damages ar~ 
specifically provided for in our Prmnises of ~1arriage Law. We 
shall first deal with moral dainu.ges. Salmond calls them exem­
pla1ty· damages to distinguish then1 fron1 compensatory damages 
which are measured lff actual n1aterial ~oss and which we know 

~ . 

by the name of material damagel:5. "Exemplary damages,' i Sal-
mond says , "are a sum uf money rn:rarded in excess of any ma­
terial loss and by way of 80lati·u,m for any insult 011 other outrage 
t-0 the plaintiff!~ feelings that is involved in the injury complain­
ed of.'' E~sewhere he says tbaJ "exemplary. damages are not 
allowed in actions for breach of eont.ract save in the exceptional 
case of breach of pron1i8e of marriage - Addis v. Graniophone 
Co." . So English c:nse-hn,- is quite sin1ilar to the expres~ provi-
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sions of our law. 'Jlhe amount of n1oral damages is always and 
necessarily at t.he .discretion of the Court, which taking into 
consideration the social co11ditiui1 of t;he pa1=tieis and ail the at­
tending circumstances of the ca:Se adapts t-hem according!y. 'rhis 
is contained in ihe :Prornit'es of l\Iarriage Law and in various 
judgements delivered by our Com•t:) such u::; Ge-ra,cl<J. v. Chetcuti 
(.1894), Canlenzuli Y. Farrugia (10051. Consequently the amount 
varies with the degree of nnjustne;:;s in breaking off the engage­
men~. Thus in Pace v. "Arizzi (1916) defendant sig·nified his ·refu­
~al to fulfil hie pro1ni~e on the Ye1y day on which the marriage 
had to take place de1nandi11g for the celebration of the marriage 
a sum O'f money \vhich ha.d not been agreed upon. The Court of 
First Instance assessed n10ral da.mage8 at £10 but in view of the 
pa11ticular circumstances iucn tioned the Court of Appeal doubled 
the amount. In a priol' case the Court ot Appeal reduced the 
damages granted to p~aintitr because she had broken certain in­
junctions given to her by defendant, l\:lif sud v. Saliba (1913). 

The defendant in a suit of breach of p1iomise has to be very 
cautious in the defeuee he adduces t-0 justify the violation of his 
promise especially when hi:; pleas conce,rn the person (3) or the 
integrity of the other party. In such cases if his pleas are not ad­
mitted by the Cou11t far 'from throwing a good light on his cause 
they will have the inevitable effec:t of increasing the injury and 
h~nce also the moral damage8. 11hi:; often happe.ns when the de­
fend~nt accuses the pi'aintiil of irreguiar conduct. If sufficient 
evidence is forthcoming the plea will avail as a just cause for 
br~king the engagement. if not. the plaint.if[ will have a iught 
to an increa.se in the moral darnages, A Ha.rd'"· Leopa.rd-i (1898). 
In J\llijsud v. Bugeja. (1007) rnoral dmnu.ges a.n1ounted to £70 as 
the _plea of illicit . ~·e~ations i.va$ not conclusively proved. 

Once a person has bee.n c.onderr1necl t.o pay a sum of money 
by way of mo11al dan~ages the judg~1ncnt loses its effect when he 
indemnifies the injury by a f?erioui:: aud firm intention to con­
tract marr~age within t.he t jn:ie-limit approved by the Court. l f 
the abaudoned party p1()1nises to ti.Jarry another person or actual­
ly contracts another marriage the. defendant . will be st.ill held for 
moral damage:;, Ba.rt.olo v. i\J ulictt noc (189:2). 'rhe defendant 
is how~ver f11eed from inderunifying morat da1nages when the 

(3) V. judgement delivered b~,. the Court of First Instance in G1'i:zti . 
, .. Oa.s:3in9ctt·a r.omidered by .tJw C. A. in 1892. · 
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plaintiff a(jquie.-:-<: e::; it1 the withdrawal of the prornise by the de­
fendant. Such acqnieseence inay be construed from the circum­
stances of the c.:ase. NcYe rthele~s the defendant's obligation as 
regards inate11ial <larnage~ and the restitution of the gifts re­
n1ains: Schembri Y. Zarnmit. (18(j6)~ llt.f.ard v . Leopa1'd·i (1898). 

1'ha abandon ell party ha::; ab;o a right to n1aterial damages, 
the assessment of which p l'esents no speciai difficulty. The Cou11 
in this case has to exan1int: questions of fact and evidence while 
·moral damages are calcu '.ated in proportion to the injury suffer­
ed and to the Rociai condition df the parties. lVIaterial .damages 
usually include all those expen::;es which the innocent pa11ty made 
in contemplation of marriage and which are rendered useless by 
the non-fulfilment of the pro1nise. Two conditions have there­
fore to concur in 01tler that mate.ria~ damages may be claimed. 
First of ail there must be the iink of casuality between the pro­
jected marriage or the non fulnl.ment of the promise and the ex­
penses · made. Thus those expense;-:; necessitated by social conve­
nience may not be claimed. Secondly the abandoned pa1ity must 
not reap any advantage fro1n the expenses made because then 
it '\voulcl be highly unjust that 5nch party should have the right 
to daim reimbnrsernent deriving so to say a doub~e profit. These 
material damages inay inciude fo11 example sums disbursed for 
the renting of a hon .. e anc1 t.he purchase of furniture. Naturally 
if ti1e plaintiff prefer:; to retain the fuuniture there may be no 
claim for the reimbur:--e1nent of its price. On the same lines it 
was held in Pace v. Jlizzi (1916) tbat·if the plaintiff prefer11ed to 
retain her trousseau the expense~ undergone for making it should 
not be included under materia~ dan1ages ( 4). These mate11ial 
damages sometimes take the foriu of th-0se expenses which are 
caused through defendant: s fault and which may not therefore 
be considered aH made in vjew of the projected ma11fiage. This 
question arises when for example the abandoned party is left 
with illegitimate offspring . The damages will be considerably 
increased and will inc.lude lying in expenses and maintenance 
a~lowances for the child , Galea, nut:! Y. Aquilina (1865), Oristoduio 
v. Cassar (1913). Likewise whoever opposed the man-iage of an .. 
other person or beeks a ruaridate de non nttbendo and such action 
i~ subsequenty recognised unjust~ is held to ieimburse the ex-

(4) See also Mo-ntes-ini , .. VassaUu (1894). 
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penses which he thereby caused to the utbel' 1xlrty in virtue of 
the general principle thn.t e\·er:· person iH liflble f 011 the damage 
'vhich occurs through his fault~ Ga:nci v. Cachia. (1898)i Debono 
v. Ciam.ta.-r (1906). There is no end to the diversity of matevial 
damages which n1ay be cla.i1ned and t.o exan1ine even the more 
i1nportant cases which generally a.re only theoretical would ta.kE· 
us out of our subj.ed in1o an t=>xarninatio11 of the gene11a~ princi­
ples of liability. 

Another effect of breach of promise of n1arriage is the resti­
tution of the gifts which the guilty party received f110m the party 
abandoned. This is governed by s. 1899 and s. ,1905 of the Civil 
Code . The. important thing to note here is that the gifts must 
have been made in contemplation of marriage and as such they 
are to be distingished froir1 those whicl1 a ;1r ordinarily exchanged 
during betrothal .. Po·rtell?'. et v. G-rech et (1910) . ..:\. tacit resolu­
tive condition is always implied in the former so that if 1na11riage 

·does not take ·p~ace once the purpose for which they were inade 
is not realised they are to be returned. S. 190;) (2) adds that the 
donee may retain the things given if the inaniage does not take. 
place by reason of the- refusal o.f the donor without just cause to 
contract such marriage. This principle underlies the general ef­
fects 11esulting from a breach of pro1nise of inarriag·e. The resi­
lent party must restore the gifts and make good 1nora} and ma­
terial damages only if hi::; refusal to futfi~ the pron1ise was un­
just, otherwise justice and logic re<p1i t ~ that he ~hould not bear 
any consequences. 

The subject of our next inquiry is t-0 see. when is a part~· 
justified in withrawing his promise. It is impossible to give an 
exhaustive list of various hypotheses. as what, iR a just ca.use 
for one pe1son is 11ot inva.dably so for all others. But we may· 
tnention a. few cases of a general nature to show what is the ten-

. denc~- of our Court~. A ·gTave and ~mpervening change in the 
llealt.h of one of the pal'ties wi1l alwn.ys avail the other to with­
<11iaw. for example if one pa.rty cont.racts some illness after be­
trothal which prevents him or her fron1 fu1fiUin~ conju~al duties 
or from earning one:s ~iving. F.G. v. G.G. (1871)', Gri"xti v. Oa.~­
singena. (1892). The Cotui showed that such illness must not 
have been known before betroth a.I or at least it was then not of 
such ~ravity as it later turned out t-0 be. It is to be noted that 
~ven the person who ha.s cont.ra.cted the disease may in some 
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0ase$ j ust.ly vr it.hdra w. Jn Ji ar u li e'r-ita Jfa.y·ro v. Ptillicino (192t5) 
plaintiff statted sho~ring sign~ of chronic arthritis as a resu!t of 
\Vhich she could be ~nbject to lin1ping. The Court decided that the 
plaintiff had a jn~t eau~e to withdraw her promise in view of the 
fact that shr would uot be fit for farn1 work and both her parents 
i.tnd defendant we-i:e peastuits. Reprehensible conduct on the part 
of one party showing unb-n$tworthiness or weakness of character 
wiU also generally nva,il the othet\ to "\Vithdraw. In Concetta Ga­
san v. Bonnioi (1910) defendant justly refused to keep his pro­
mise because he resented the constant intrusion of an undesir­
a,ble person. A reticenc~ regarding the age of the bride when it 
later results tlrnt ~he is much older than her future husband e·n­
titles the !atte.r to break off. Gafffo1·0 v. Spit.eri (1880). Threats, 
jealousy and a. fixed intention of imposing unreasonable prohi­
bitions during 1narried life are also just causes t-0 withdraw from 
the promise, Cmrdlle1·i v. Za.nvrnit (1905). 

Sometin1ei:; it happens that the defendant pleads as his jus­
tifica.tion for withdrawing his pron1ise an impediment at Canon 
I.Jaw. In 1871 the Court of Appenl stated that betrothal between 
persons who may not enter into a valid mar11iage is not null' if 
they intend to obtain the neceHsary dispensations, M.C. v. M.D. 
Since then it has been eonstnnt!y upheld by our Courts that any 
impediment to matrimony whether diriment 01~ impedient ren­
ders betrothal null even if the condition "8-i Sa.ncta. Sedes dispen.­
saverit'' was impor.;ed (5). This condition is always implicit espe­
cially when the ilnpNlilnent is known to both pa.rties and its actual 
inclusion cannot have un~1 ulterior effect. It iR imporitant t-0 keep 
in mind that in snch cases as betrothal is void the abandoned 
~arty has no action r:~· spnrum but only a.n:~ other action nccord­
ing- to La.w. 

The Promises of Marrjage. Law lays down two ways in 
which a pe11Son is genera!ly guilt~· of breach of promise and is 
therefore liable to an action for da1nages. The first way is a wil­
ful and unlawful refusal to fulfil the promise which leaves no 
doubt as to guilt and bad faith. The second is evinced from the 
non-fulfilment of the promise within a reusonab~e time after· re-

(5) V. Butitigieg v. IJ.bdilla (1873); Azzopardi v. Hiscoel; (1879); · 
B-uaeia v. Moo·re (1890); B-ugeja. '· Griati (1894.); Gin11fa v. Decelis (1897) _; 
Camilleri Y. Samm·ut (1897). 
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quest made (of the reasonab!ene~~ of whi<'h tin1e. t.he Court 
sha.l'l be the competent judge}. It inight ~ee1n at first tight easy 
to determine when a refusal i~ wj}ful and unlawful but in cer­
tain cases a careful examinnition of n11 ri r'Cnm~ianccs has to b~ 
made before aJTlYing at any COilC~nsion. Jt i~ nn inquiry into mo­
tives and intenticn~ which nt time~ maY look YE'r-r laudable and 
unselfish but on a deeper analysis it is· discovered that they are 
rne1iely the resu!'t of nt8hnes~ 1)r precipitation. Thus in certa.in 
ca.ses defendant pleaded that he hacl no n1eans whereby to con­
tract marriage but the Court did not allow such a plen.. Muscat. 
,._ D1:ngU (1896). Da·vison v. Pa.er (1903). Sparrnnl v. Ghirrri 
<1908). The p~ea. of insnfficif'nr~~ .. of n1eans is n jnst cause not. to 
contract betrothal at all H nd it iR U.l fio perhaps IDOlQlly a just 
cause to break off hut it is n<>t a just eans c.• aec.ording to our Civil 
I1aw. Disparit~- of condition in life is not a just (·anse for non­
fnlfilment, nor a1ie the thr~at~ h~; defen<lant 's father that he 
would demand lihernt.i0n from th<3 <lnt~- to ~npply· maintenance 
(s. 34. Chi~ Code). or that he wonM disjnherit defendant <s. 
660 (g) Civil Cocle), A. lrnla '". 8C-ir.l1tna (] 9] 2L A~m 1n a party iR 
not jnstified in withdra\'\~ing· his:: pron1i~e for incompatibility of 
chariacter when this could have been realised before betrothal. 
Carnenzuli v . F'a.rrugfrl. (1005). Another exrnnple of a.n unjust re:.: 
fusal was va.~saUo v. Fo·t·mORa (1882). Thf' lrn~hand has 110 right 
to compel' hiH wife t.o !jve \dth otherR p,:xecpt in case~ of extrem~ 
economy. Consequently the refusal on the pa11t of the futnre wife 
to Jive with at.hers after the marriage ·i5 no just cause for the 
husband to withdra.w hi~ pro.iniRe. In this case a eondition was 
imposed that she· wa.s t.o live with her ruothet -jn-law who was in 
a st.ate of imbecility. The Court laid do'\vn a general rule in 
Bartoli v. Pace (1894). It was stated that any condition which 
is not. verified and in view of which the bet.rothal was contracted 
inust be a real and se11ious condition to avai~ as a just cause for 
the withdrawal of the pron1ise. If be-trothal subsisted after that 
the ilon-fillfihnent of the condition was known it cannot be an­
nulled later on. This is what Demol-01nbe has to say on the ·sub­
ject : "Cio che puo dirsi per regola gene1iaie si e, che la ·promessa 
c:li 1natrimonio e subordinat.a aPa condizione che lo stat-0 delle cose 
sia lo stesso fl.no al di della celebrazione. e che non si scoprira o 
~opraggiungetf3, un ca.ngiamento ta.le, che uno· dei fidn.nzati abbfo 
~liritto a dire che no,n avrebbe accet:tato questo nuovo st.a.to di 
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cose se avesse potuto conoscerlo, 1
• Coppola in the Digesto Ita­

liano, quoting Bianchi, gives us the norm of the reasonable man, 
' 'in sostanza basta che i giudici di merito possan convincersi che 
la desistenza dal n1ati1imohio e i! risutato di una seria. rifl.essione . 
non della, mera incosta.nza o del capriccio ." 

As soon as there has been a wilful and unlawful breach of 
· promise an action for damages can be maintained. Such an ac­

tion according to the. Promises of 1\'Iarriage Law is not to be 
considered hTegular because it iF: not preceded by a demand for 
fixing a time-lin1it. This condition is not established by the law 
and in any case it wou~cl have been a useless fonnality when it 
is shown that the ilefeuilant has rle:finitel:v broken his promise. 
The judge ma~~ neither in such u case exonarte defendant from 
the payment of damages b~1 granting him a time-limit within 
which to cont'ract marriage, Galea. v. Aquilina (1865) and later 
judgements. It may happen however that the defendant takes a 
passive attitude and merel'y let~ time pass without signifying an~1 
definite intention. The question will then arise as t-0 what steps 
the other party is to take. Can it ask the Court to fix a judicial 
time-limit after\ the expi.rn.tion of which an action for damages 
will be maintained? Case la.w doe~ not seem to be we!I settled.on 
this point thou~h the Pron1i8es of Marria~e Law does not leave 
any doubt about the matter and Tlella v. Xu.ereb (1901) ought to 
have authoritativel~· settled it . In this case the learned judge de­
cided -that accordin~ to the letter and the spir~t of the Promises 
of MaTriage Law the judicial' authority cannot fix a time limit 
for the celebration of marriage. AH we have a~l\eadv stated that 
law provides that the action therein contemplated must be pre­
ceded either by a definite refusal <>ti by a failure to fufil the pro-
1nise after reqnest made. Such rerruef;t however cannot assume 
the a.~pect 0.f a demancl for fixing- n judicial time-limit. It is to be 
made by one party t-0 the other and as the Cou1it of Appeal very 
aptl~1 Rtated in Btt.fU.ttil v. Pace (1881) the law does not lay down 
anv way in ·which th-e promisor can be constituted in delay. It 
only eRtahlishes that a.ff.er the request however made, the promisor 
must have a nea.sonable time to carry out his promise and it 
m~rely leaveR t-0 the Court to judge whether such a time-limit 
was reasonable according to the circumsta~ces. The words of the 
Procla.ma tion ''of the reasonableness of which time the Courit 
shall be the competent judge'' leave no doubt. A judicial time .. 
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!imit woul'd compel. a:t lea':t indirectly, the difendant to give ef­
fect to his ptomise and it would therefore go also against the 
spfrit of the Procla1nation \vhich was ineant to divest any court 
of the autho1~ty "to corr1pel, adjudge : decree or order any per­
son specifically to perforn1 ur con1plc:te any promise of man·iage 
made. to another.·: It is true on the other liand that when one 
pa1 ty defers the execution of his promise from time to time the 
uther part.y n1ay have sufficient re.nson to adopt. certain measure~ 
to induce hin1 to fulfil it. Bnt such an end 'rould not be realis­
ed satisfactorily by fixing a juclic:iaJ time ~imit and it can be 
achieved more easily by an arnicable ~ettleiuenL It is for thi'S 
reason thait the Prochm1ation has not laid down any specific 
form and it leaves to the interested party the choice in establish·· 
jug the other party in defay. However once there is an action for 
damages if the Court think:; that the11e was not a sufficient -time­
limit between the demand and the actio11 it 1nay still, once the 
action is justified, ~ay clown that dan1ages are not to be due un­
less t0he guilty party does not contract iua-rriage within a certain 
time. Such a provision is not t;anta.mount to fixing a time for the 
celeb1;a.tion of the marriage. It is· only the exercise the faculty 
which the Ccurt. !mi> of deciding of the reasonableness of th1:­
tim·e li111it which lapsed until the action wa.s instituted . 

. . The spouses have all the right to agree that maq·iage is to 
t<;ik~ place after a certain ti1ne and &o the question arises whe­
tl~e1.1 any action can be brought before such period lapses. This 
\Ya~ the point at i;Ssne in Zuhra. v. Greoh (189'7). The Promises 
·Jf l\!Iaqiage Law ~ays do\yp that betrothal i8 .governed by the 
rules cpmmon to all con~ract~. S . 1115 (Civil Code) mo11eover 
specifies that what is oniy due at u certain ti1ue cannot be ~la1m­
.ed .. b~fore the expiration of such time. So .it woQld seem that 
in _the m~tter of proIQ.ises of rnarriage 11-0 action can be institut­
ed befo1ie the prescribed tinie-limit. hi.ls elapsed. It is only then 
tha~ it ~a~ be said conclusively that one -0f the parties : has not 
b~~n t_rue to h.i.s :we.rel. Ii1 thi::- pa.rticula.l' ca:se . defendant denied 
!iny ob~igation on l1is pan and his good faith was placed under 
suspicion Though. the tirne-limit had not yet expired the Court 
autho1ized the plaintiff to -establish the existence and validity of 
t:l1e contract ancl to de111and c1an1ages unless maITiage followed 
on the: prescribed date. 
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_ \Ye hu,ve ali:eaJy ~eeu how Canon Law al~o <;ontains speci­
fic_ provisions on pron.~ise~ of inarriage and therefore a breach of 
promise m..Ly eon;.;titute a riolation both of Civil Law and of 
Cano11 La\'> X en:· r·thelc:s~ the · actions arising therefrom are se­
paiiate and di~ti1wi. The one based on Uanon Law fal!s under 
the ex9lusive jur i:;didiuu of Ecde$iasticai' Court::; and it is- obli­
gatory only morally for the fulfiln1e~1t of inarriage. The other 
action is a «.:ivil one under the exelusive ju1-isdiction of Lay Tri­
bunals according to the Proc. of 1834, which estab~ishes inoral 
and inaterial_ damages. ~l1he Law expressi'y lays down that Ec­
clesiastical Conrts-leQ-uilv established in these Islands shall have . . ~ ~ 

po~e.r .to enfo1:ce · the)11 j ndgeznents by censures, monitions_, ex-
communi¢ations, or other spiritu~ means as the laws of the 
Church slu~:ll prescribe nntl which :shall not be incompatible with 
t.he public peace ancl good ordei but a~·e devoid of temporal com­
pulsion (PrQc. V ~ 1828, s. 6). lt is u, fundamentaJ principle of 
~cclesjastical . Public Law and of the P roc. of 1828 that the ju­
risdiction of Ecc~esia.stical Courts regarding spiritual matters 
and of Lay Tribunals regarding temporal matters are t-0tally in­
dependei:tt, C~itn·ille·ri v. Baldacchino (1898). 

Another point 1cegarding actions arising· out of breach of pro­
mise which is not settled concerns the period of prescription. To 
reach any solution on the mttrtter we have first of all to decide 
whether such actions aiiise from the non-fulfilment of a con· 
tractua~ obligation, culpa, con,t·raot.ualis, .or from a tort or quasi­
tort, c·ulpa A qu-iliftna. In the first case the pe11iod of prescription 
is of 5 years ·while in the second case it is of 2 years. According 
to Italian Law the action for the reimbursement of expenses is 
presclliptible ·aft-er one year. The reason for this short period is, 
uiS".Coppola. says. the fear that the threat of judicial proceedings 
ma.y constitute i1n indirect enfoi-cement of the promise of mar· 
riage. In Bory v. Fenech (1894) the Court ·held that the action 
to :which -the abandoned party in a breach of promise is entitled 
is· .. a.ctuaUy .. an: action for damages i.md interests arising from 
clp.lus or at least fro111 the culva of the resilent party. It is sub­
i:;tantially, as Laurent says, the. effect of a quasi·delict and con­
~equently the action is prescriptible after 2 years. The ·court 
chose the other alternative in Siniiana v. Fenech (1900) and in 
an eal'lier case, Candlle1'i v. Frendo (1889) the Court of Appeal 
~tilted also that the prescription is that of 5 years. That prescrip-
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tion, it was he!q. \vbieh tends l t' exlinguish the exercise of rights 
by the mere pas::;age of time i~ not ~u-;ceptib~e to extensive inter­
pretation-. The action conternplated in s. 2258 (Civil Code) which 
is prescriptible aft.er :2 year::: arise~ ont of t-ort and it correspond& 
t-0 that which in Homan Law \H lS de~ i i n~d directly or indirectl~­
from the Lex Aqniliu. It. \Vould be au extensive interpretation 
not justifiabie by positive law or by rational principles to extend 
that article to every cuse of damage:; ari~ing fliom vioiation or 
non-fu~filment of confra:et. Co-ppolu. says : '· questi (danni), ~b­
bene dipendenti da falt-i eonnessi alla pron1essa, ma non elementi 
necessari per co~t.] tuire la prome::;::;u ~te::;~a. ~ono sempre una-con­
seguenza dfretta e imrrrndiata dell' inadempimento della promes­
sa; e questo indica che .. ~. un···aziorie-di danni derivanti da colpa 
contrattuale non <la coipa extra-contilattuale. La Corte stessa lo 
rileva quando dice che, se non vi fosse inade1npimento de!la pro­
m·essa non vi smrebbe ragione <li ri8toro di danni.'' Various fo­
Heign "\vriters clo not subscribe lo this view but th~ir opinions on 
the subject lnay not be conclusive in oO. far as our faw is ooncei·n­
ed because according t-0 them promises of n1arriage are null and 
therefote an action for da1nag·e:, c;an onh- arise in virtue -of a tort '-' ., 
or quasi-tort (Laurent, Duvergier). Deinolombe, however, does 
not seem to be oi the opinion that promises of rnar1iage are null 
:.tnd he nevertheie8s says t.hat any action fo1· damages nind interests _ 
does not derive from t.he promise validly made but from an act 
\Vhich causes da1n age. In fact- _, he continue~, it is not the pro­
mise of 1narriage ~ purely and ~i1np~y _. w·hic.h has caused damage 
but the entire <:onduct of the resilent pai"ty and all' the circum­
stances which l)Ut together do not constitute an er1:or in con­
tract but a quasi-delict . Like\v~se .. P.acifici-1\'.Ie:iz.zoni speaking on 
the analogous case of the rei1nbursemnt of expenses says· thHit 
"quell' obbligo nasce . du.I fa tto dell' ingiusto rifiuto di mantenere 
la. pro1nessa, che puo . eonsidera,1Bi come un quasi-de1itto". It 
would -seem thatthi~ is .the correct .solution. - -' -

1I'he quest-ion regarding thc .. :n:aturt: ot the action is . also im~. 
portant, as P1{)f. Del Giudic;e ~ays , in ·relation to the burthen of 
proof. If we tilre l1ea ~ing \Yith e-ulpa ;n l~ontrahcndo the resilent 
party must prove that there has been a just c.ause fo1· non-fulfil­
ment. Jf one the other hand it. js a case of c-ulpa Aquiliana the 
p!aintiff must prove t.he unlawful act of the defendant consist­
ing in a delict or quasi~delict. 
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The legai .~ignitieance uf promises of mariage is plainly ap~ 
parent in view of the. n1 rjou$ problems, intricate at times, \~.rhich 
they give rise to . .J rn ish and legislators from Ro1nan and Gre~k 
t.i1nes tc thP pn.·~.e 11t day han: dealt \Vith the suhject providing 
new legal uorms f u keep it . jn step \Vith the cleveiopment and 
practica~ ueech or "!uciety. Our positiYe law~ a.3 we have s~en. 
<loes not cleal with a1 l the questjons tha.t inay arise, but the line 
taken by our case-law corupares favou1'ab>· with the highest au~h-
urities on Continental Law. · 

PURPOSE OF PUNISHMENT 
uTo Englishmen the imp01 t auce of arriving at d(dinite principles on 

th~ :pur-Pose. of punishment is pectilindy great: ·for our abolition of mini­
mum -pUll ishments has givt-~ l) Ollr lJ udges a range Of discretion, ' and I 
the:eforeJ of responsihiJit:'- not u~nall~- entrust.ed to Oontineptal · ~ri~ 
bun·aI~.'' 

KENNY. 

SUSPENSION OF Dl;ATH PENALTY 
"I believe that.hanging cuts down mu1·ders. Bec.ause pf th~m· I am· 

opposed to .absilish capital punishment .. .... If contrary to my fea1·s, the 
experiment turns out to be a success no oue will be more ready to a~mit 
his error than I. Bui:- I cannot fe~ l at present, v .. ·hen we have this -dis­
~ressing wav~e of crime with more gangstc~·s going about with arms than 
before. it is a ·trise moment to tr~· the experiit1ent.': . · 

LORD JOWITT. 




