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Bench and Bar in Malta 
By PROFESSOR G. E. DEGIORGIO, LL.D. 

THE i\1a.lta H-0yal Corn.mission 1931, in its Report presented 
to the British Parlia1nent in Januarv 193:2, had recommended 

"that the appointment of His 1'Iaje8ty'~ Judges in i\ilalta should 
be inade a reserved matter in the Constitution (which was to 
be restored t-0 the i\Ialtese poople) , and taken out of the p_ro­
vince of the l\1altesc !\finistry." It also suggested "that the 
appointments should not necessarily be confined to men educated 
at the "Gniversity Qf 1falta. or t-0 Maltese by birth. Although a 
'.vider field of selection might not be drawn upon, it may be 
desirable that it should exist, in case it should become neces­
sary t-0 strengthen the prestige and efficiency of the law in M&l­
ta" (p. 167) . 

. When these recommendations were made public, the Malta 
Chamber of Advo<;ates entered a strong protest against this sug­
gestion whieh was uncalled for a.nd c.-ontrary t-0 the best tradi­
tions of the Maltese Bench and Bar. A reas<>ned mem.Qrandum 
was. submitted to · the Secretary of State for the Col9nies who, 
through His Excellency the Governor, replied as follows:-

"In t.he concluding sentenres of the Memorandum, the 
Chamber of Advocates refer to the suggestion made by th~ 
Royal Commission that judicial appointm.ents in the Island 
should not in the future be confined to ~faltese. The Cham­
ber will now be aware that His Majesty's Government, 
in accepting the recommenclations of the .Commissioners. 
have made an exeeptiOn with regard t-0 this particular pro­
posal, and have decided not to adopt it. 

" rrhe Secretary of State wfahes your Chamber to bt> 
i:lissure<l in this connection that he feels complete confidence 
that j)falta will be able t-0 supply to the Bench in future 
Judges fully competent to inaintain the tra-dit~ons set by 
the gentle1nen whoF.ie names are mentioned in the Memo­
randum . '' 

The legal profession and its exponent and mouthpiece, the 
Chamber of Advocates, ha.s · always held a very imp<>rtant posi­
t km iff Malta and the opinion of the Bar haR often been a w~ighty 
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element in the making of judicial appointments (though these 
appointments are actually made by the Governm.ent), and this 
all the more because judges are generally appointed from the 
active members of the Bar. · 

rrhe opinion of the Bar ma) carry \\eight in a matter of 
greater importa11e;e; it may help sometimes t-0 make the law 
itself. The pleading of a barrjster of high standing in his pro­
fession, on some new point of law, may help to determine an 
im~~nt decision, which afterwards becomes a precedent and 
s0metimes is incorporated in law. 

There is also great intereonneetion between la\v and politics 
in Malta as there is in England ; in Malta it was more so when 
representative institutions were denied to the ~Ialtese Nation. 
·.rhe influence of lawyers in Parliament produces a legal 00.n· 
duct of state affairs; the .lawyer has a firm grip of legal rules 
which not only are ma.de but have also t-0 be enforced. He 
sav~s Parliament from impossible la,vs which the pui·e politician, 
carried forward by ~ome strong wave of papular sentiment, 
might seek to make and succeed in mruking - but not in en­
forcing. He prevents legis~ation · from going beyond its b<>.unds 
into . the sphere of morals and taste; he prevents, for example, 
the passage of any sweeping measure of prohibition, which, 
however well intentioned, cannot be legally enforced. .This was 
also the re11son why: in the past, the Crown· Advocate in Malta 
sought the ac1Yice and concurrence of the Maltese Bar· when 
new legjslation was to be · introduced. 

Again, when the JYialta Letters Patent Bill 1936 was be. 
jng discussed in the House of Lords and it was· proposed to 
alter the posi6on of Maltese judges from enjoying their full 
independence because it was then suggested that they should 
be made to hold office simply during "the King's pleaisure" and 
" not during good behaviour (quamdiu se bene gessermt) as it 
was before - public opinion in Malta was greatly sllocked· and 
the Chamber of Advo::ates , taking once more the lead, sent an­
other :qiemorandum to the Secretary of State. 'rhe ·Malta 
Governl!lent 'vas instructed by His :rviajesty' s Government to 
reply to the Chamber's protest as follows: 

''With reference tQ para 9 of your Memorandum I am t-o 
jnvite your attention to the assurance given by the Earl of 
Plymouth. with regard t-0 the. position of the Judges, in the 
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Debate in the House of Lords Qn the Second Reading of the 
Bill on the 5th May 1936." 

On that occasion the Secretary of State gave this assurance: 
''I · can accordingly give L ord Askwith an assurance that 

similar provisions to those c:ontuined in Sec. 55 of the existing 
Letters : Patent regarding· :these matters will be re.embodied 
in the new Letters Patent which will be issued when the Bill 
becomes law. I have every hope that that will satisfy my noble 
friend and . I think Your Lordships will now be prepared 1io give 
a. Seeo~d Reading to this Bill.'' ; 

The independen.ce. of the ]..faltese Judicature is nQw once 
ii101'e esta,blished as it. was sinc.:e Sir Thomas Maitland had in, 
troduced his constitutional refo~m of the Malta Courts of Law 

. (~814)! i.e. "the enjoym.ent of a fixed salary reserved" in the 
·Civil' ·List and the irreinovability from office except on grounds 
of m,.ishehaviour or incapadty i.e. 'quamdiu se bene gesserint'." 

Mait1and in a.n A-ddress to the Judges, Consuls and other 
legal Authoritie::;, assembled at the Palace Valletta on January 
9nd·. 1815, expressed an elogium ''on the industry and zeal by 
which you (the Judges) have been actuated, infinitely greater 
t'1an any words I cQuld possibly make use of ·On the bccasion. 
It _ ~ecomes me then , with these feelings, to express 1io you 

· generally the deep sense I entertain, as His Majesty'"s Repre­
sentative, of the rnerits of your past conduct and of the ad­
van fages derived by the British Government from the exertion 
of your judicial talents.'' . 
· "You a.re now fortun-ately no fonger liable to be removed 

at th.e pleasure of the Executive }QcR.l authoritr - you are made 
independent of that authority both with regard to your incomes 
a~d the permanency of your situations·." 

One hundred µ,nd twenty years after such elogium, Lord 
Ask-with, the Chairman of the Malta Royal Com.mission oi 1931, 
who had first-hand knowledge after having been 1iere in Malta , 
rledared in the House of Lords during the memorable · debate 
of the 5th May 1936 ;._ -

· - ·· · · · ' ' 'The Judges thoroughly deserved a,ri increas~ of pay. 
· They were very badly paid. They have on the whole proved 
: 'themselves to be· men of great ability, and I think that 
· · with the fee1ing for the law which there is in. Marta, it 

· -· · would tie · a very serious thing if it were · thought that the 
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positio11 of the J m1ges wa:s i1nperilled by the new form of 
Govcrnn1ent. The posit-ion of the tTudges has been often 
laid down. It was very mn~h a.ltered ·by the Royal Com­
mjssion and there is an Ordinance of 1932, ! see, which 
deals with their tenure, their qualificatfons, their remuner­
ation, their length of office and how and when they can be 
turned out. ~here is also a similar code, not of such a 
drastic kind, with regard t-0 the magistrates, from whom 
some of the Judges may be recruited. I shou]kl. like to ask 
the Noble Earl, particularly in view of what w.as said by 
the Nob'le Viscqunt Lord Sankey 1 as late as 1932, that there 
was no intention of interfering with the position of the 
Judges, whether that \v-0uld not hold good now, or whether 
His l\fa.jesty's Government cannot give out some hint that 
the Judges need not consider their position at all imperilled 
and that the people of 1\falta. should not have a feeling that 
]Usti<!c was not being adhered to.'' 
·On the first ~.farch 1946. His Honour the Chief Justice and 

His Majesty's Judges (Sir George Borg, and Justices Ganado, 
Camilleri, Montanaro Gauci, Harding, Schembri, and ·Gouder) 
were received at the Palace, Valletta, by His Excellency the 
Governor, Sir Edmond Schreiber, who 'vished to say good-bye 
to them on his relinquishing the Governorship of the Island. 
In a short address His Excellency said that he had never \vor­
ried about the Judges, and he knew at all times that the ad­
ministration of j"ustfoe was safe in their hands. They bad main­
tained throughout a high standard in the administration of jus­
tice. The great volume of emergency la"?s had im.posed on the 
,Tudges a great strain, but they had discharged their duties effi­
eientl~ and uncomplainingly, a-nd had' undoubtedly made a 
valuable <!ontribution t-0 the future of Malta. Besides, he had , 

. at · all times, felt that in His ~iajesty 's Judges he had seven 
good friends. 

When in the year 1825, the British merchants in Malta 
suggested the a,ppointment of a British Judge t-Q preside in each 
of the Coutts of La'Y, the Marquis of Hastings, then Governor 
of Malta replied : ''It was my duty t-0 state that the C'.Onduct 
of the Maltese J lidges has merited the confidence of the Govern­
ment. Dr. Bonavia. has lately bee~ appointed one of them and 
in ability and int~grity, it is no disparagement to any British 
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Judge to say tha l a, fitter person could not be found to sit on 
the Bench (Despatch t-0 the B. of S. 17th June 1825). 

:::.VIaltese Judges have' invariably upheld the independence 
and integrity of the Bench in the face of menaces and Govern­
ment interferen~e - even when the Executive power happened 

1 to be Qne of tho parties in a case. It suffices to recall some 
Yery important judgements some of which have been upheld by 
the Judicial Committee of His Majesty's Privy Council. Such 
was the judgment delivered by the Court of Appeal on the 25th 
~Tune 1930 in the case "Micallef Goggi vs. Mifsud'' · (presided 
over by Sir ArturQ Me1·cieca) which declared null and VQid all 
·the 29 Acts passed by the Maltese Parliament during the years 
1929~30; the c:a.se "Strickland vs. Sammut'' given by the same 
C(lurt of Appeal on the 4th of ·March 1938 - which affirmed 
that the Crown of Malta had no power to legislate by Order in 
Council in matters which were not reserved, an'd that· Ord. 
XX.VII of 1936 was utiltra vires"; and the judgement 'deliv­
ered in the so 4 called 1Deportees Case' (presided o:ver by Sir 
George Borg) which declared null and void the Ordinance 
passed by the late Council of Government in virtue of which the 
deportation of Ma.ltese British subjects was enforced. 

With regard t-0 the proposed aitera.t-ion in the status of HiF> 
-Majesty's Judges, ~ which reference has been made, Sir Ar­
turo Mercie<!a writes: 11Per contro non poteva essere hen acoolta 
la seconda, per cui sarebbe tolta ai giudici ogni. garanzia della 
loro indipendenza, che trovasi ba.sata . .sulla loro inamovibilita .. 
Preoccupati per questa minaccia ai nostri privilegi., ci inc;oniram­
mo -d'urgenza, e- fu redatto un lungo memoriale con le ragioni 
che <!i- mnovevano a chieclere che non si procedesse oltre con la 
seconda riforma. CQrsi a. San Ant-0nio e lo presentai a.Ile otto 
di sera al Governatore, pregandolo di telegrafare immediata.­
mente un riasaunt-0 a. Londra. L'indomani ci venne annunziato 
che la clausola relativa alla durata in ca.rica 'dei giudici sarebbe 

.ti~asta con\e per l'addietro.'' 

I may be permitted to add. that the late Ia.mented Judge 
.. -Comm. Rob. F -. ·Ganado was the driving force - behind this 

unanimous action of· His Majesty's Judges and a more befitting 
·-monument. t-0 his . memQ'.ry . cannot be made than by recalling the 
important part tatken 1n upholding the independence of the 
Maltese Judiciary. 




