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· It is with no self-conceit that on le~ving the threshold of 
the Alma Mater we can look back with satisfaction on the 
activities of the Law Society during the past three years. ~he 
Law Society has d:ene much to achieve its primary purpose, 
that of fostering among law students a lively interest in the 
studies they h~ve adopted. - It has . beep. of the- greatest help 
to them in e~ciently organising and distributing notes on the 
subjects included in _the ,various · syllaoi at little or no profit. 
This has been of. great benefit to' all law students as otherwise 
many would _have .been .handicapped. The Law Society how
ever derives its exis~ence from the .support of its members which 
was not in all cases given . ungrudgingly though a number of 
moots and debates were held which . h~ve . been reported in earlier 
issues of the law journal. It is ro be hoped that this interest 
will increase and that the activities. of the Law .Society will 
extend further. One would like to see once more those series 
of lectures which some years ago sta:r;ted to b.e delivered by 
prominent memb_ers of the legaJ P!Ofe.ssio;n and which, provide-d 
due publicity is given and support is not 1ac~ng, might well 
be revived. The Law Jburnal has had~ a healthy existence 
during this period; ·as witnef?se9. by the varied an{! learne'd• oon
tributions as wen · a~ by its wiQ.e _circp.,1.ation. It has also found 
its way to England, Canada, the· U.S.A. and ~witz_erland. 

THE GRADUATION CEREMONY 
On Saturday, 1st Octooer, 194·9, the Church of the Royal 

University was the scene of the first Graduation Ceremony 
since the war to be held with the usual pomp and splen'dour. 
It was also the first one to oe presided over by our new .Chancellor. 
H.E. Sir ·Gerald Creasy. ~he Very Re_ver~nd! Professor P.P. 
Saydon celebrated Mass ·and then Professor A..J. Mamo ·delivere'cl 
an oration on Penal Reform, after which ·the Vice-Chancellor 
conferred the degrees. -

Professor Mamo outlined the evolution of penal polfoy 
during the last two hnnilred yea.rs or so, which has move'd in · 
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three stages. The principle of deterrence, which was crude and 
produced ferocious punishments gave way to the principle of 
retribution. This in its turn, stand-ardising the behaviour of 
in<l.iviclua:s was essentially impersonal a·nd was consequently 
discarded in view of the advances in the medical and educational 
sciences. Hence arose the modern principle that punj.shments 
ought t-0 be adapted to the criminal and not merely to the 
cri1ne. This has found much scope in England, but in Malta, 
though its influence has been felt, there is still room for im
prove1nent. ~his is especially the case with juvenile offenders 
who may have been the victims of social, economic or educatjonal 
insufficiency. Professor Mamo qouted the optimistic view of 
the late Sir Alexander Paterson with regard to the treatment 
of offenders in these Is~ands. But the solution of past war 
problems has not turned out as easy as was anticip~·ted. Fjnally 
Professor Mamo made an appeal t-0 the various graduates in 
Theology, !Law 1 Medidinel !Engineering and ·Architecture to 
help . each in his respective sphere in the prevention of crime, 
and ended by saying that the ideal of a professiOnal career 
should be that of the Christian Gentleman possessed of Chris
tian charitv . . " 

THE ARCHIVES 
Up t.o a few months ago the older records of our Courts 

·were not to be found in the Archives at Valletta, but they were 
stored· away jn Mdina. So, whenever' any of these records were 
required they were brought to the Archives at Valletta, and 
kept there indefinitely in a disorderly manner. We notice with 
Ratisfaction that the position is being remedied and that all the 
records are being transferred to VallE·tta. Though the m~nner 
in which this is being C'arried out cannot out result in damage 
to the greater pa.rt of the records we still hope that it is being 
properly guperv]sed against any loss. 

NEW TRIAL 
A new trial is the abnormal way of having a judgment 

revoked or altered since it presupposes a 'res judicata'. For this 
reason it can only be availed of in a limited number of cases 
'vhich are specifica1ly laid down by the law. But what is equal-
1y a-bnormal about this procedure is that it is· proposed and pro-
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ceeded with before the same judge who delivered the previous 
Judgement. It would seem that the provisions regarding re
cusation of judges do not apply here. In fact the law says at 
S. 817 "The demand for a new trial shall be made to the Court 
by 'vhich the judgement complained of was given, and the same 
judges or magistrates may sit'-'. On the other hand S. 735 says 
''A judge may be challenged or abstain from sitting in a cause 
if he had previously taken cognisance of the cause as a. judge 
or as an arbitrator." 

This conflict would seem to go against the fundamental 
principle of the right of appeal that justi~.e must not only be 
done but it must also appear to be done. A party to a suit 
seeking a.n alteration of a judgement cannot reasonably be ex
pected to be content with a revision of the judgement by the 
sa1ne judge or panel of judges. This is however the predica
ment of our law. The pas~tion becomes more embarassing when 
the grounds. for the new trial involve a criticism of the previous 
judgement. In suoh a case the Judge himself might feel it his 
duty to abstain from taking cognisance of the case. On the 
other hand when :the grounds of a new trial do not involve a 
criticism of the . previOus judgement as in the case of discovery 
of· new documents, though the previous judge would be more 
adapted to conduct the new trial, for the reas<>ns we have stated 
the right of recusation should be upheld. Our plea therefore is 
that the provisions regarding challenge and abstention of judges 
should also be made t-0 apply to new trials. 

THE BACCALAUREATE IN LAW 
Students intending to join the cour8e of law are still at a 

loss as to whether the provisions of the new statute according 
t-0 which the degree of Bachelor of Laws has been substituted 
for -the degree of Doctor of Laws, will after all remain in'1 vigor e 
or will be altered upon a more mature scrutiny of the situation. 
Variou~ r~presentations, official and otherwise, have been maae 
on this subject but until now they have led to nowhere. Some 
thirty years ago an attempt was also maoe to introduce the 
baccalaureate instead of the doctorate in the course of law. But 
at that time the persons subjected to the innovation resented it 
more actively though in by no means a polite manner. By hook 
or by crook tbey obtained what they wanted and the position 
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remained unaltered up to the present amendment. ~he stud
ents affected thereby have now resorted to the polite way of 
protesting themselves a.gainst this innovation by sending a letter 
to the authorities concerned. It is to be deplored that up to 
now no answer has yet been received and the position of the 
students concerned is still in the balance. Mere lapse of time 
does not solve the difficulty, and the delaying tactics employed 
make a sad contrast to the favourable issue obtained some 
years ago by the censurable means adopted. 

PROFESSOR J. ANASTASI PACE, B.Sc. (Econ.). 
Since our last issue the Royal University has suffered a 

severe loss through the death of Professor J. Anastasi Pace. 
As Professor of Political Economy he was quickly marked out by 
his deep erudition, and his keen sense of humour and friendly 
U.isposition ooon endeared him t-0 all he ca.me in t-0uch with. 
Besides his duties at the University he was a prominent civil 
servant carrying out with increasing efficiency the heavy duties 
of Secretary to the War Damage Commission. In spite of 
these varied activities ·one wonders how he had the opportunity 
of Broadcasting regular talks as· well as of giving public lectures 
in the jovial way so characteristic of Professbr Anastasi Pace. 
The service he has rendered in his brief span of lHe together 
with his virtues will surely be an inspiration i!o all and especial
I:v to those who were personally acquainted with him. 

Ignorance of the law excuses no man~ not that all men know the 
faw, but because 'tis an excuse every man will plead: and no man can 
tell how to confate him - JOHN SELDEN, Table-Talk, 



239 

Memorandum on the Press Law * 

FOH alwost 150 year::;, sin<.:e the Me1norial which was sub
mitted by t.he J\ifaltese to H.M. rl'he I~ing in 1811, the 

necessity was felt of having an adequate law to regulate the 
Press in Malta. 'f.he subject was discussed by the. Royal Com-
1uissioners of 1830, and Eiince then also in the Legislative As
sembly, but up t-0 now no satisfactory position has been reachecl. 
Our present law,, Ord. V of 19331 as subsequently amended, 
which jn part iollows Ord. XIV of 1889. is in many respects 
inferior to its model and far oehind the progressive la,ws of 
ruoclern democratic govern1nents. For this reason the National 
Assembly in April, 1945, unanimously ·decided that the Press 
Ordinance of 1933 should be amended. The. goal at which the 
present urge for a reform should aim lies in effectively guaran
teeing freedom of the press and at the same time in prevent
ing such freedom from degenerating into licence. 

That part of Drd. V of 1933, which deals with criminal 
actions is merely complementary to the-provisions of the Criminal 
Code dealing with the crime of defamation and with certain 
other particular crimes. The characteristic. element of a criminal 
action arising from Ord. V of 1933, is that the offence must 
be committed by means of any printed matter. )for the sake 
of convenience and consistency it is felt advisable that the rele
vant provisions of this Ord. be incorporated in the Criminal 
Code. A clear distinction should be macle on the lines of Eng
lish law between defamation committed orally, in writing or 
by printec.1 matter. To the last form of defamation special 
provisions should be n1ade to apply in the manner of Orel. XIV 
of 1889 an cl our present law. 

Following 'this classification the graver offences should fall 
within the competence of the Criminal Court sitting with a 
jury. ~his would be in Jine wjth the corresponding provisions 
of Ord. XIV of 1889, which laid down that in the case of of
fences punishable with imprisonment for a term not exceeding 

* Subniitteti by the Edit-Or to the Press Law· Revi'.sion 
Co1n-rniss-ion, vn the 5th Aitgust, 1949. 
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three n1onths or with multa not excte<ling £5 or with both, 
the action was to be instituted before the lnferior Court with 
a right to appeal to the Criminal Court consisting of one judge 
only ; all other offences were cognizable by the Uriminal Court 
consisting of one Judge sitting with a jury. ~J:rial by jury if 
at all advisable is to be applied in the case of offences against 
the Press law. In such offences more than in any others the 
111ain, if not the whole question to be decided is a question of 
fact dtpending upon the usual or necessary meaning which cer
tain words <:onnote . Sue;h offences are punishable because of 
the influence the defamatory publication bas exercised Qn the 
n1inc1& of others. If no prejudice is caused to the injured party 
then there is no libel, and the jury are in the better position to 
interpret the incriminating mate.rial according to the meaning 
intendE cl by its author and to the meaning given to it by the 
pub~ic or by the persons to whom it was directed . It is sub
mitted that the dangers formerly experienced \.vhen trial by 
jury was introtluc:ed in this branch of law are now a matter of 
the past. Once the gravest of political crimes - those against 
the safety of the government - are tried by jury there ~ems 
to be no special danger in introducing trial by jury for those 
offences against tht press law which are also of a political 
nature. As regards the other offences it is hardly understand
able why oral or written defamation should be privileged by 
trial by jury. whereas libel co1nn1itted by printed matter should 
be treated differently. 

It is subn1ittecl that the provisions of sections 41 and 42 
are too drastic.:. S. 41 contains certain heavy penalties which 
the Court cannot do otherwise but apply with equal severity 
whatever the degree of guilt which is i1nputable to the person 
responsible. The Court has no discretion in adapting the 
punishment to the gravity of the offence. Likewise in S. 42 (i) 
the Court shall order the ~uspension of the publication of the 
incriminated newspaper for a period of two months on a first 
convjction for C'ertain offences and on a second conviction the 
publication of such newspaper is suppressed. These punish
ments should be made awardable at the discretion of the Court, 
and a maximum and minimum penalty should be prescribed. 
It is also sub1nittecl that the deposit required oy S. 41 ( 4) for 
re-publishing a newspaper which had been suspended is just, 
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but that also in this case a n1aximum and a minimum should 
be laid down. 

In contrast to this turtailment of powers which are usually 
entrusted to the Court, 8 . 62 grants to the Governor the executive 
discretionary power · of ordering the suspension of a newspaper 
pending proce( dings, even before a declaration of guilt by the 
Court . Such a power destroys the presumption of innocence 
which always lies in favour of an accused and prejudices the 
ultimate issue of the proceedings. 

It is earnestly hoped that the above suggestions will con
tribute towards the urgent need of amending our press· law ancl 
in securing in Malta a freedom of the press worthy of a modern 
and .liberal civilization. 

---- -------

THE HON. Mr. JUSTIC-E 
J. CARUANA COLOMBO, B.Litt., LL.D. 

As we go to print we hear with pleasure of the elevation 
to the Bench of Magistrate J. Caruana Colombo to whom we 
extend our heartiest oongratulations. 

We also. a.vail oure.elves of this opportunity in wishing the 
Hon. Mr. Justice Prof. E. Ganado : the retiring judge, ad mult-0s 
a.nno:3, and we offer to him the pagea of our Journal for any 
fruit of his leisure hours. 
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Establishment of~ the Cadastre or 
Land Register and reform of the Law of 

Hypothecation in Malta i * 
By NoT. V. fiATT, LL.D., Comrnissoner of Inland Re,venue 

TH.E CADAS'l'RE (or Cadast-ral survey) is a register of ~he im
movable property of a country with details of the area, bur

dens , na1ne of the owner, indication of ihe title of ownership and 
value. Such register i8 supplemented with maps and plans of 
sufficently large scale. 

2. 'l'he iclea of the Cadastre, as a description of immovable 
property, is an old one. rt'here is no doubt that a sort of Cadastre 
was kept in the Roman Empire. 'rhe census which Augustus ex
tended to the whole Empire, and which was· taken periodically, 
enumerated not only th~ members, but also ~he pr<>perty whether 
1novable or immovable, of every iamily, for the purpose of their 
civii status and corresponding liabilities. The English Domesday 
Book is an instance of Cadastral survey compiled for the purpose 
of ascertaining and recording the fiscal rights of the king on lands. 

3. · Particular Cadastres, known as "Cabrei! ',which are still 
•extant, were compiled in Malta during the dominion of the 
Knights of St. John of Jerusalem. They consisted in an Inven
tory of the immovable property belonging to certain corporate bo
dies, such as the Foundations Lascaris, Cottoner, Manoel and 
others. Their compilation produced an important legal effect. Any 
person claiming real rights over the immovable described in the 
saicl Caclastres, was debarred from exercising such rights against 
the Foundation to which the Cadastre belonged, if he had failed 
to put forward a proper claim during the term prescribed in a 
"Bando'' promulgated ~y oraer of the Grand Master. So, in 
this case, a Cadastre, besides describing the real property oj a 
foundation, fixed irrevocably the real rights of third parties over 

The subject 1natter of this paper reproduces, with veTy slight 
nioClification.s, a report submieted by the writer in his capacity 
of Director of the Public Registry, to the Government on the 
i5th Febriw.ry, 1940 and subsequently laid on the Table of the 
Council of Governmen·t. 
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the immovables described in a Cadastre, at the time of its com
pletion. 

4. The history of the Cadastre, as a description of all the 
immovable property of a c-0untry, dates, in modern times, from 
the French Revolution. When the National Constituent Assem
bly abolished indirect taxation on objects of consumption and 
made taxation on land, the principal direct taxation in France, it 
had also t-0 order the compilation of a Cadastral survey ~f all the 
tenements, whether rural or urban, in that country for the pur-

. pose of assessing the land tax. But the functions of the modern 
Ca.dastre, which thus originated in France and was soon copied 
hy other eountries received subsequently further important aeve-

' -lopments, when jn several States t.hat Institution was connected 
with the reform of the laws of hypothecation. and was adopted 
a.s the legal basis of a radical innovation in the system of registra
tion (Trascrizione or Insinuazione) of fhe transfers of immovable 
property or of real rights thereon . 

5. The old .Jurisprudence in France, in other Latin · Coun
tries, in several German States and Prindpalities, a.s well as in 
Malta, was based to a large extent on the Roman Law, modified 
an cl expanded by Municipal Law, feudal customs and Ca
non Law. According to that Jurisprudence the distinctive charac
teristics of the ancient laws of hypothec:ation in the said coun
tries were the following :-

(a} Every hypothroation was qeneral, that is, it affected the 
present and future property o,f the debtor; and 

(b) Every hypothecation was clandestine, that is. there was 
no regular system of publicity under the control of the State. 

These characteristics hampered transactions on immovables 
to such an extent. that they have always been two of the main 
targets against wh!ch the attacks of legislative reforms were di
rected. Now the reforms of the laws of hypothecation initiated in 
France by the famous revolutionarv laws of the 9th Messidor 
ITird year and t.he 11th Bruma)re XIIth year and completed by 
the Code Napoleon, cons.isted mainly in the elimination of the 
Raid distinctive elements. The ge.neral hypothecation was abol
ished and substituted by a special one (that is by a hypotheca
t.ion affectinEr i::pecific immovables) in the case of mortgages by 
agreement· (Ipotecbe Convenzionali); while in the case of Legal 
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and 8 udicial mqrtgages (lpoteche Legali e Giudiziali) the gene
ral hypothecation was n1aintained as an exception. Besides, a 
special regii:;try was instituted in which all · hypotbecations and 
spe<:ial privjleges on irnmovables had to be recorded, in order 
that they might preserve i.heir priority . 'These reforms were in
troduced in t.he continental States, in which the codification of 
the Civil Law followed the lines of, and improved upon, the Code 
Napoleon. Moreover such reforms were rend·ered possible by the 
c ompi~ation in those countries, of national cadastral surveys, as 
it was found impracticable to require that all hypothecations by 
agreement (Ipoteche Convenzionali) should be special, that lS 

should affect specific immovables, unless there existed a register 
whereby every tenement in the country could be easily and ·un
equivocally individualized. Later a very important step forward 
was made in some of the principal Continental States, when it 
was required that on the sheet reserved in a Cadastre for a parti
cular iinmovahle, there should be noted all the special hypothe
cations which the owner constituted on that tenement. 

6. Another reform introduced by the said law of the 11th 
Brumaire, was the institution oJ the regular registration in a 
special Government Department, of the transfer of all immov
ables and of real rights thereon in order that such transfers 
might produce th€ir legal effect with respect to third parties. 
Before that reform, the laws governing such registrations were 
everywhere very loose, imperfect a-nd inadequate. The principle 
of publicity of transfers of immovable property and of real rights 
thereon, formulated by the said law o.f the .11th Brumafre, was 
not incorporated in the Code Napoleon, but was reintroduced ~n 
France by a special law promulgated in 1855. Such principle 
found its way in several Civil Codes of other States. It is jmpor
tant to note that ori~·inally the registration of the said transfers 
was everywhere effected and indexed under the name of the con
tracting parties, the tenement being described merely as the 
object of the transaction . But subsequently an important reform 
was introduced in several States on the example of the Germa.n 
legislation. According to that reform the reg·istration of the trans. 
fers of immovable property or of legal rights thereon, was based 
on the institution o.f the Cadastre as it was required that every 
such transfer, to have full effect, not only with r€spect t-0 third 
parties, but also between the contracting part ies themselves, 
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should be recorded on the sheet of the Cadastre referable to the 
tenement conveyed. 

7. In this way two systems of publicity of causes of pre
ference and transfers of immovables were evolved, viz:- the 
system of personal ipttblicity (publicita personale), and that of 
rea.l publicity (pubHcita reale). 

a) Personal Publicity 
According to this system all hypotheca.tions and privileges, 

as well as transfers of immovables and 0J. real rights thereon, are 
recorded in separate registers. and indexed under the name of 
the contracting parties, irrespective of the indication of the im
mova.be which forms the object of the transaction. In most coun
tries where this system prevails (e.g. France, Italy and Bel
gium). a cadastral survey is a1s0 kept; and every transfer and 
mort~age of a.n immovable. besides being recorded in the said 
registers, is also noted on the sheet of the Cadastre, referable to 
the · S?id tenement. Under this system, the Cadastre, apart from 
being primarily an instrument for fiscal and administrative pur
poses, has. as regards publicity, .a position subordinate to th~ 
said registers because it serves only as a means· of in<lividual-
ising tenements and .facilitating researches. · 

b) Real Publicity 
According to this system no separate registers are kept for 

ree.ording causes of preferences and tansfers of immovables and 
of real rights thereon; but the function=' of the said registers a.re 
combined in the Cadastre which i"s cal1ed the ''Land Register'' 
(Li bro Fondiario). In this case the Cadastral survey is organised· 
exclusively ·on the indication of the immovable, independently 
of the name of the contracting parties, in the following manner. 
A sheet is reserved in the Land Register for everv urban or rural 
tenement, which is considered a unitv. This sheet contains the 
fallowing particulars, viz :· the descript.ion oJ the immovable with 
reference to the volume of plans; · the value of the tenement; 
the name of the present and preceding . owners with the quota
tion of the title of each ; a detailecl statement of the encumb
ra n<'e of every kind which affect tha.t immovable , St;Ch as servi
tudeE:. ground-rent and other burder:is, and the name of the per
son who owns them; .an cl the indications of the debts which en-
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cumber that tenement, the cause of preference, and the name 
of the creditor. Under this system, the .functions of the Cadastre 
or ·" Land Register'' ~ as regards publicity, are of primary impor
tance, independently of the fact that it may serve at the same 
time as an instrument for fiscal and administrative purposes. 

8. While the two m~thods of publjcity above mentioned 
wt re deYeloping, there arose two legal doctrines which attribute 
different legal effects to i=mch publicity . They were known as the 
F'rench Sr.hool and the German School. 

a) The French School 
Thjg School prevails in France , Italy, Belgium and in Mal

ta besides other countries (French Law of the 23rd March, 
1855; Italian Civil Code of 1865; Belgian Law of the 18th Decem
ber, 1851; and Malta -Ordinance No. VII/1868). According t-0 this 
School, the deed or title entered int-0 between the creditor and 
the debt-0r gives origin, by virtue of the consent of the parties, 
to the mortg·age or hypothecation. Similarly the right of owner
ship . that is the nal right (jus in re) ove.r an immova6le, is .ac
quired by the deed stipulated between the purchaser and the 
vendor. In both cases it is the deed (title) and not the registration 
thereof that gives origin to the real right of hypothecation or 
ownership. Such registration is required in order that the deed 
be rendered effective with respect to third parties. The result is 
that a registered transaction on an immovable, either a transfer 
or mortgage, enjoys priority over an unregistered one, or over 
that which is registered after, as the date of the stipulation of 
the deed is not taken into consideration for establishing such 
priority. 

b) The German School 
This School prevails in Germany, in the countries which 

formerly formed part of the Austro-Hunga.rian Empire, and in 
other States. The famou~ legislation known as the Act "~or
rens"', which is in force in Australia, New Zealand and nearly 
in the whole of Canada, may be classified under this S·cbool. Ac
cording to this legal doctrine the registration of a mortgage, or 
of the transfer of immovable property and of real rights thereon. 
js an es.~ential conditio·n for the acquisition of the right itself. 
The deed of mortgage or of transfer conveys a personal right 
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(Jus ad rem). 1~he reai right itself (ju& in re) is acquired either by 
the registration alone, as in Austria, or by the registration inte
grated by other formality, such as the investiture in Prussia. 
'flie registration is, therefore, indispensable in order that the 
n1otgage or the transfer of t.he immovable be valid and effective 
not only with respect to third parties, but also between the con
tracting parties themselves (inter partes) . It follows that the re
gistration has a probative effect either absolutely or with certain 
limitations; so that by means of the registration a person can 
prove his title of ownership of, or to a real right Qn, an immov
able, without the necessity of producing other evidence. 

9. The system of personal publicjty, combined · with the 
legal principles of the French School, is known as the "Private 
Investigation o.f 'Title assisted by the registrat·ion of Deeds." 
Under this system the purchaser or the person who is to lend 
p:ioney on the security of an immovable "must satisfy himself 
by an exhaustive scrutiny and review of the deeds and events by 
which the property has been conveyed, mortgaged or leased dur
ing a considerable period of time, that no loophole exists where
by an adverse claim. can enter or be made good", and conse
quently the conclusion oi transactions js often -delayed by com
plicated and costly researches and by legal difficulties. This sys
tem prevails not only Jn France, Italy and Belgium as it has 
already been stated, but also in the non-German cantons in 
Switzerland, Jn India, in almost all the British Dominfons and 
Colonies including Malta, in most Qf the States of the American 
Union, in the South American Republics, in Scotland and Ire
land, and in the English Countje::; of Yorkshire and Middlesex. 

10. The German School based on the n1ethod of real pub
licity is called the system of Registration of T.itle. According to 
this system the purchaser or the person granting c1·edit can see 
in a short time from the Land Register or from an authorised 
copy of it called a land certificate, who is the owner, what are 
the encumbrances and mortgages, who owns them, and other 
particulars all oJ_ which , under the system described in the pre
ceding paragraph, it would take weeks and often months to 
search and trace; and so in a very short time the transacti9n can 
be concluded at a very small expense. Under this .system, the 
Cadestre is not merely an instrument for :fisca.l ancl administra
tive purposes' but ~ecomes the only legal basis of immovable 
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property, strengthens the security of hypothecations, thus sti
n1ulating credit, and ensures regu1arity and speed in all transac
tions on immovables. 'The Registration of Title prevails in Ger
many, Austria, Hungary, Bohemia, Poland, in Russia (before 
the revolution), in the Gennan cantons of Switzerland, in Spain, 
Portugal, Sweden, Holland; New Zealand, in nearly the whol~ 
of Canada, in some -estates of fhe American Union, in Tunis, 
l\fadagascar, }i'rench Congo, and is in the course of establish
ment in Engianc1 and Wales . l may .add that the tendency of 
reforms in France and Ita.ly is decidedly in favour of the sys
tem o.f the Registration of Title. 

11. In ~falta a Cadastral survey of the immovable proper
ty does not exist; the general hypothecation is the rule in o~r 
legislation, special hypothecations being only constituted as ;tn 
exception in the case of mortgages by agreement (Ipoteche 
Conv-enzionali), and both the syste1n of personal publicity ancl 
the legal princjples of the French School prevail in our laws. 
I shall, therefore, give an outline of the eyolution of the Maltese 
law on hypothecations and on the systent of reg.istration of trans
frrs of immovable property anc] of the real rights thereon (Insi
nuazione). Besides' I shall sun1 up a3 brie.fiy as possible the cri
ticis1n to which the Maltese system is open. and finally, I shall 
enumerate the principal reforms_. particula.rly those based on the 
institution of the Cadastre, which in my opinion, it is time to 
introduce in these Islands. 

12. In Malta, as it has already been pointed out, the 
jurisprudence on causes of preference among creditors (i.e.. Pri
vileges and Hypothecations) wa3 characterised, until the reforms 
introduced under British rule over these· Islands, by the 
two traditional ai.1d obsolete features. viz : - ali hypothe
cations were gerieral, and causes of preference of every kind 
were clandestine. The last n1entioned characteristic was partially 
abolished by Proclamation No. 1 of 1822, which, having insti
tuted the Office of the Public Registry, laid down that no prior
ity of any kind clairned for any hypothecary contract was to be 
allowed, unless registration thereof was made in that Office. The 
principle of publicity of causes of preference as it now stands, 
that is, that privilegEs on immovables and all hypothec
ations, whether legal, judicial or conventional. do not pro
duce their effect unless they are reg!stered in t.he Public Regis-

'· 
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try, was for·mulatecl for the firs!. tirne, in articles 35 and 39 of 
Ordinance XI of 1856, which law amended and consolidated ail 
the preceding laws relative to causei:: of preference among cre
ditors. The su.id provisions were nubsequently incorporated in 
articles 1799 and 1803 of Ordinance Vll of 1868 (1Yialtese Civil 
Law on ' 'the rights relative to things and the different modes 
of acquiring and transn1itbng such rights"). ~1oreover, t.he Pub
lic Registry, as the Hegisiry of hypothecations and Privileges, 
was reorganised by Ordinance no. XlI of 1856 which was re
pealed and re-enacted with a1nenc1ments by Act No. XII of 
1927. The said 1aws passed in _1822 and 1856, however, did not 
inake any provii;;ion as regards those hypothecations and privi
leges constituted before their promulgation, and known by the 
appellative of tac.it (Ipoteche e Privilegi taciti), whjch continued 
t-0 obtain their full legal effect, nothwithstanding that they were 
not recorded in the Public Registry. A law was, therefore, pro
mulgated (Ord. ·xIII of 1895) ·which required that the said tacit 
hypothecations and privileges had to be registered in the Public 
Registry. within a certain perjod. in order that they might con
tinue to produce their legal effect as causes of preference among 
creditors. So in JYialta. the . cyde of reforms a.s regards publicity 
of causes of preference was cIOsed by t.he prmnulgation of the 
l=>aid Ordinance .XIII of 1895; but the total or p~tial abolition 
of the general hypothecation .was never attempted. · 

13. For the purpose of registering a hypothecation or a 
privilege on an in1movable it is necessary to present in the _Pub
lic Registry a. document called a Note in accordance with the 
form prescribed by Act No. XII of 1927. This Note mu$t con
tain the pa.rticufars required by the la.w to identify the creditor 
aud the debtor, the amount of t.he e-redit (such indicatjon not 
being always necessary in the case of Legal Hypothecations), 
the rate of interest, the term for which the credit is granted, the 
jndication of the cause of preference, the description of the im
n1ovable property affected in the case of specia.l mortgages and 
privileges, the date of the deed which gives origin to the cause of 
preference and the signature of the Nota,ry who received such 
Act or of the Registrar in <;ase of judicial mortgages. The Notes 
thus :filed in the P'ublic Registry, are indexed only under the 
name of the debtor and are registered in a special volume. The 
J\faltese method of re.~stration of cause of preference is, there-
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fore, the personal system cornbined with the French School. 
14. 'rhe registrat10n of transiers of imm')vable property 

and of real rights thereon as well as of <:ertain other acts, was ' . first introduced in these Islands under the name of InstnuaziOne 
in the year 1681 on the exan1pie of the Statutes of certain I~a
lian Principaiities, by a law known as ''Prammat-iche del Gran 
l\1aestro Caraffa· ', which was an at.tempt to codify the municipal 
bws of these Islands. Those laws, however, did not create for 
the purpose a public of.iice under Govermnent control, but re
quired that a Notary be deputed to receive the registration of 
the said transfers and certain other acts. _Such registrations 
were very concise and imperfect. It seems that they were .made 
simply .for purpose of record, and that they wer~ meant as an 
instrument to facilitate the research of cleeds without any special 
legal effect being attached to them. The system established ~y 
the laws of Carafa was ir:icorporated, with slight modifications, in 
the Code de Rohan promulgate~ in the year 1784. That system 
of registration, although in practice it proved to be imperfect 
and inadequate, ren1ained in force till the promulgation of Ord. 
No. VII of 1859 by virtue of which the Office of "Insinuazione" 
was reorganised and consolidated in the Public Registry. At pre
sent that Office is governed by the Public Registry Act. No. XII 
of 1927, ~nd to some extent also by the Notarial Profession Act 
No. XI of 1927. Moreover, the legal effect qf a registration is 
enunciated in Art. 702 of Ord. ·vII of 1868, which lays down 
that with regard to third part.ies "the effec·ts of contracts where
by the ownership of j111n1ovable property or of anoth_er right 
on such things, is transferred, commenee only, in either case, 
from the tirne when such contract is Tegistered in the Public 
Registry.'' 

15. '11he registration mentioned in the foregoing paragraph 
is effected by means of a Note filed in the Public Registry, where 
it is transcribed in a special volume. The Note contains the date 
and title of 1he Act, the particulars of the contracting parties~ 
the description of the immovable transferred, the consideration 
o,f the conveyance and the signature of the Notary who received 
the Act. All Notes are indexed under the iiame of the parties, 
independently of the indication o.f the immovable. The Maltese 
method of publicity is, therefore, also in this case, the personal 
sysle·m based on the legal principles of the French School. 



EsTABLISB1VIENT OF THE CADASTRE 251 

16. The l\faltese system is open to very sharp criticism 
which has never been s~tisfactorily answered. It is an intricate 
rnaze which hu.rnpers and delays transactions on immovable pro
perty and the .grant of crec.lit on the security of a mortgage, owing 
to the complicat~d and costly researches which have to be made, 
the consequent legal difficulties which often arise and the un
avoidable delays which ensue; so that the circulation of wealth, 
instead of being stimulated, is continually handicapped. To be 
sure of the title of ownership o.f an immovable property, it is 
necessary to make exhaustive researches going backV\i ards for a 
long period of years, (often 40 years or more, according to cir
cumstances), for the purpose of reconstructjng the series of suc
cessive transfers, in which no link must be missing. All the 
wills, deeds "inter vivos", judicial Acts, and events by which 
the property has· been $UCOOSSively conveyed and mortgaged, 
have to be examined. This notwithstanding, it is not always pos
siple to find all the links of the series. For example, the law 
does not provide for the enrolment ..(insinuazione) in the Public 
Registry, of devolution of immovable property "causa mortis". 
This defect renders researches quite fruitless when a tenement 
has passed from one generation of E.8rsons to another in the same 
family, by way of successjon ''ab intestato", a-s it on~n happens. 
In such event it is almost b:v chance that the deed ''inter vivos' 1 

whereby property was originally acquired, can be traced. Be
sides, the registration of transfers of immovable property was ir
regularly · made and indexed before the year 1959; so that re
searches which have to be made prior to tnatJ year~ to ascertain 
for example, whether the tenement on sale is subject to entail 
or emphytheusis, are, in the maj()rity of cases, fruitless. Other !.ac
tors which it would be too long to enumerate contribute to render 
researches · an exhausting and expensive enterprise; so 
thaf it can be affirmed '·without hesitation that in several 
cases the proof · of ·ownership (''la prova del dominio'') 
for a· ·long period of years is a ''prbatio aiabolica.''. I 
!Ilay add that in the absence of a ·· CaCiastral survey supple
mented with plans and maps, it. is sometimes very difficult to 
individua1ize immovable property by means of the particulars 
stated in Notarial Acts, a.s, in certain Jocali ties of the Island , 
street numbers of urban tenements are often changing, t.he struc
ture of such tenementR is subject to alteration, and the man-
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ner of indicating the boundaries of fields and sites ·is not re
liable. In Prance. Italy, Belgium and other Countries where the 
personal system of pubUcity prevails, the inconveniences of such 
system are to a large extent mitigated by the existence of the 
Cadastre, which, though it primarHy serves administrative and 
fiscal purposes, is a valn.able help for individualizing tenements 
and tracing their successive owners. 'rhe intricacies in which 
one can eaRily find one ~s self entangled in tracing the title of 
ownership C4f irr1movable property are seriously aggravated by 
the complicated situations which not seldom are caused by the 
General Hypotheca.tion. Researches of liabHities secured by 
mortgages have to be ma.de against the vendor of a tenement or 
the person who asks for credit. These researches have frequently 
to be implemented by other exhaustive researches regarding the 
debts of the preceding successive owners of the immovable on 
sale , or against the "decujus'' from whose inheritance that pro
perty has devolved. 1rhe result of all the researches has to be 
carefully studied a.nd the purchaser is bound to pay the creditor 
who enjoys priority. Such payment, however , does not secure 
him from an evict.ion, as any other creditor enjoying a general 
hypothecation has the right to subject to judicial sale (subasta 
sperimentale) the property acquired by the said purchaser in ihe 
hope that he might be paid the sum due to him' if the said pro
perty will ·be resold for a higher price. It is a small consolation 
t-0 the purchaRer or his successor who is thus evicted from his 
property, notwithstanding. the exhaustive and scrupulou!' re
searches made, that in such case he hi:i:s the right to be reim
bursed of the· prfoe and expenses. I may add that the creditor 
enjoying a general hypothecation can exercise the s.aid right 
(subasta sperimentale) any time during the period of ten yearR 
from the original sale; and moreover, he can repeatedly extend 
such period by means of a judicial Act called "Protesto Ipoteca
rio, ' which ii:; not recorded in the PubJic Re¢stry, as it ought 
to be in the interest of third parties. Moreover, the general hypo. · 
thecation. besides being the cause of serious complications and 
perplexities. generates incertitudes and doubts on the economic 
efficiency of persons, and for the8e and other reasons, it has 
always been unsparingly criticized by Continental J'urists and 
haR been abolished in foreign Codes. Finally, the consideration 
must be borne in mind, when researches for lia.bilities are made, 
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that owing to the indivisibjlity of the groundrent, the owner 0£ an 
urban tenement js bound to pay the groundrent not only of the 
site on which his property has been built, but also of other ad
joining $jtes whieh 1nay belong to other persons , but which to
gether with the former site are subject to the same emphytheu
sis. The dark pic.ture I haYe given is a faint representation of 
reality. · 

17. The first reform to be made in the Maltese system 
Rhonld consist in the abolition of the General Hypothecation. 
tha.t is the mortgage over all the present and future property of 
the debtor, and the substitution thereto of the special hypothe
catioD which, by encumbering specific tene.ments, simplifies re
searches, removes some of the most serious inconveniences 
abovei;nentioned, and for these reasons stimulates credit. and tran
Ractions on immovables. The proposed reform may either follow 
the example of the Italian Civil Code of 1865 in which the General 
Hypothecation has in all cases been aboUshed; and substituted 
by a special one, or be made on the lines of the French Civil 
Code which bas not gone so far, but has restricted such abolition 
and substitution to conventional mortgages only. while maintain
ing the General Hypothecation )n the case of Judicial and Legal 
mortgages (Ipoteche Giudiziarie e I.iegali}. In connection with 
this reform it would be advisable to contiider whether the sta
tutory period at present required for the prescription of hypo
thecation s and privileges should be reduced. As the law stands, 
all conventional and judicial hypotheca.tipns and privileges on 
immovables, if they are not renewed before the la.pse of thirty 
(30) yea.rs, cease to produce their legal effect as causes of pre
ference. Special conditions govern the legal hypothecations, the 
life of which, in certain cases, may · extend beyond the said pe
riod of thirty (30) years. Moreove.r, I venture to suggest inci
dentally that it is in the jnterest of Goyernment Departments 
that a Legal Hypothecation in favour of the State be introduced 
in our Civil IJaw. Such a hypothecation which is to be General, 
in case the example of the French Civil Code be .followed, should 
be accorded for the payment of all sums due to Government De
partments either as fees, taxes and other impcisitions leviable in 
virtue of fiscal laws, or as rents for the lease of Crown property, 
and in security of the punctual fulfilment of obligations deriving 
in favour of the Government from Contracts (Appalti) of su:p-
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plies or works. Such a reform would not be a complete inno
vation for Malta, but merely an extensive application of the 
principle already formulated in paragraph. 4 Article 34 of the 
Succession and Donation Duties Odinance No . . XVIII of 1918. 
I may add that in Continental legislation such legal hypotheca
tion is enjoyed by the State. 

18. S.econdly, important reforms should be introduced in 
the Maltese system of publicity. Such reforms may consist in 
the adoption, of one of the following alternatives based on the 
compilation of a cadastral survey, viz :-

(a) The introduction of the s:vstem of Registration o.f Title 
which is a combination ' of real publicit:v with the legal prjnciples 
of tl1e German School; (b) the establishment of real publicity 
based on the French theory, which is deeply rooted in the Mal
tese I.iegislation; or (c) the institution of a Cadastre as a supple
n1ent to the prevailing system of regrstration. The system of 
Registration of Title, whose advantages have been outlined in 
para-graph 10, is universally held to be the best; its outright 
adoption in Ma.Ita. however, is objectionable, as the application 
of the teaching· of the German School _, which is not in line with 
the legal traditions of the Island, would cause a dangerous up
heaval in our Civil T...1a.w. The third alternative is to be discarded~ 
as the ~sta.blishemnt of a Cadastre ha.ving the functions o! a sup
plement to the system of registration at present prevailing, 
would simply reduce the reform to an eclectic combination of 
methods in which personal publicHy, which is most objection
able, remains predominant. The second alternative seems to be 
the most suitable for Malta. The adoption of the system of :real · 
publicity would be a great benefit in itself, while, by maintain
ing jn our laws the principles of the French Schqol, any sem
blance of extreme radicalism would be removed from the pro
posed reform . Moreover, the adoption of the second alternative ~ 
besides being a very rn~e.ful improvement, would pave the way 
for the e~tahlishment of the s:vstem of Registration of Title in 
the future. 

19. The ·establishment of a system of publicity based on 
the .ca~astre would have to ?_e implemented by a Tadical reor
. qanization of the Pub le Registry and by several other reforms 
in the law such as the following, viz :-



ESTABLISHMENT O~' THE CADASTRE 255 

(a) rrhe enrolment in the Public Registry of hypothecary 
protests (I>rotesti Ipotecari) and other judicial Acts meant to 
interrupt the prescription of any kind on immovable property 
and real rights thereon , under the sanction that, in defa.ult of 
bLICh registration, they shall not produce their legal effect with 
respect to third parties; 

(b) 'l'he enrolment (insinuazione) iu the Public l=tegistry 
of all successions '' caui:,a mortis' '. For practical purposes, such 
enrolment can be CQnnecte.d with the Notice o.f Succession which 
the heirs and legatees are bound to give to the Collector of Im
posts in compliance with the Succession and Donation Duties 
Ordinance No. XVII of the year 1918. The difficulty arises in 
establishing the legal sanction for the omission of the said en
rolment. It is not conceivable that such omission can be made 
to affect in any way, the validity of the succession even with 
respect to third parties, as the devolution takes place. either by 
virtue of the will or by law (Successione testamentaria or "ab 
intestaiio''~. Under the circumstances an indirect sanction is the 
only one practicable, such as, f Ol' exam pie, to forbid Notaries 
from executing deeds of transfer of immovable property or of 
real rights thereon which derive from an hereditary succession, 
unless that succession shall have been enrolled in the Public Re
gistry. Another form of indirect sanction can be formulated on 
the example of the new project of the Italian Civ.il Code, by pro
viding that the Direct-Or of the Public Registry shall refuse the 
Registration of transfers of immovable property and of real 
rights thereon effe~ted by the heir or the legatee, unless the suc
cession from which the property derives sha1l have been en
rolled in the Public Regi8try. The latter suggestion is only prac
tica.ble under a system of real publicity based on the Cadastre. 
In this manner a continuous series of registrations 0£ transfers 
of immovable property will be secured; 

(o) The declaration of the 'opening of a succession (apertu
ra di succesione) in favour of an individual in pursuance of a de
cree of the Second Hall of H.l\f. 's Civil Court, and all judgments 
de:ivered by H .M.'s Superior Court relative to the claiming of an 
inheritance (petizione di eredita) should be enrolled in the Public 
Registry by the Registrar of the Superior Courts at the request of 
the party interested, under the same legal sanction which will 
be provided for the omission of the enrolment mentioned in (b); 
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(d) The automatic cessation o.f the indivisibility of the 
ground-rent (canone) in the event of structural improvements 
being made on a site which are adequate to guarantee the pay
ment of the relative groundrent; 

(e) The division of tenements , whether urban or rural 
considered as a unity in the Cadastral Survey, should be forbid
den beyond a certain limi·t. 

20. 1rhe quest.ion of establishing in lVfalta a system of .pub
licity by means of the Cadastre or Land Register, will raise o.~e
veral objections either based on the consideration that such re
form is impracticable owing to the fractioning of immovable pro
perty in Malta, or anirriated by a spirit of stagnant conservativ
ism which considers every innovation as useless since we and our 
for~fathers have been able, jn a way or another, to carry on 
under an obsolete systern. rro the first set of objections, I reply 
that the fractioning of property would render necessary a con
siderable amount .of administrative and technical work of detail 
in planning and executing the Cadastre. This factor·, however, 
is not an unsurrnountable obstacle, provided one is willing to 
work with courage and deie1~mination . As regards the second · set 
uf opponents, they wi~l be silenced by the unfailing ad:vantages 
of the proposed innovation. Such .objections and the amount of 
legislative work which will be requfred to introduce the improve
ments suggested, should not deter the Government from under
taking a inonumental refonn whic~h wjll be highly beneficial to 
the present and f nture generations. 

21. ll,inally I n1ust say a few words on the expense re
yuired. for the preparation of a complete Oadastral Survey. Any 
estimate of such expense must ncessarily be imperfect owjng to 
the novelty of the work and to factors which cannot be foreseen; 
but such expense, if fairly .distributed on all tenements in propor
tion to their value . would not be a hea.vy burden on the land
lurds, ·who wili be the--first to reap the adya.ntages of the pro
posed reforms. Moreover, the recurrent expenditure required to 
run the system can be set off by a revision. of the Public Re
gistry fees. It may be objected that the present nnancial 
situation of the Island is an obstacle to the compilation of a Ca
dastre; but, if the proposed innovations are accepted in prin
ciple, it will cost no money to s~udy and prepare the administra-

I 
I 



EsTABLtsHMENT o:F THE CADASTRE 257 

tive plans and laws required fof the compilation of Cadastral 
Survey of these Islands, to refonn t.he law on hypothecations in 
the manner i;mggested in paragraph 17, to introduce t.he mea
sures enumerated in paragraph 19 and to pass other preliminary 
legislation to pave the way fQr the future adoption of one of the 

. alternative systen1s of publicjty proposed jn paragraph 18. In 
this ~anner financial difficulties wiil not be an obstade to the 
reforn1 Qf the Laws of Malta. 

··-.... ~-··---· -· 

Get out of the notion that t he man who cites the most law and 
reads the most reports is the best 1awyer .. :... It is not .the most learning, 
but· the most wiadom, that wins - Judge DONOVAN. 

Whatever it may once have been,_ be assured that the day is passing, 
if it have not passed, when a tricky advocate was popular with clients; 
a1id one reason of this is, that tlie law itself has become less tricky; a 
cause depends more upon its merits and less upon quibbles, and there
fore its. advocate must take a different tone. 'r.hey will be the most 

r • 

prosperou~ for the future who see the change and conform themselves 
to it. - WROTl'ESBY, J. 
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The Historical Development of the 
Criminal Code (2) 

By ... L\.LBERT GANADO, B.A., LL.D. 

1'11 will be remembered that when the Criminal Court was con
stituted, in 18.14, it was to consist of two judg·es. Rules were 

also laid _down on the manner of proceeding in that Court (1). In 
1825, the Government found it expedient to increase to three the 
number of Judges in the same Court (2). One of the said three 
Judges was to sit in rotation to try and determine all offences 
where the maximum punishment provided by la.w djd not exceed 
three years bard labour with chai.P.s, or simple imprisonment for 
the said period, or a fine to the amQunt of five hundred scudi. For 
offences of a higher nature, all three Judges were to sit, and the 
decision lay with the majority. As previously, the decision was to 
be final and without appeal. · 

'I1he new enactment further laid down· that if any doubt upon 
a question of law should arise in any trial before a single judge, 
or before the three judges, as the case may be, the Court was t.o 
proceed to ascertain the fact of the case, and was to reserve the 
question of la.w to be argued by the respective advocates on an 
early day, before the three judges of the Criminal Cour.t who 
might decide the same; or the said three 1 udges, either before or 
after argumei1t, might, if they thought proper, apply to His Ex
cellency the Governor to direct that two other persons, Members 
of the Suprerne Council of Justice, being lawyers, or persons res
pectively holding the rank of Assessor to Government or of one 
of His Majesty\; Judges be included in the composition of the 
Court. These five members, or . a 1najority th,ereof, were then to 
:Iecide upon such question of law; and t.hereupon one of the Judges 
:.>f the Criminal Court was to deliver in open Court the reasoned 

(1) Vide '''rhe Law Jom·nal''-Vol. II, No. 4-April 1949- page 217. 
(2) Dr. Claudio Vincenzo Bonnici, who was to take later on & pro. 

11inent part in the draft.ing of the Criminal Code was appointed on 
;he 11th April, 1S25, to sit in the Criminal Court' with the other' two 
udges. 
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decision arrived at, and pronoun~e the sentence of the Court ac
cordingly (3). 

When preparing· the confidential report of 1824, Richard
son noted some serious inconveniences in the laws of evidence. 
He observed that, in criminal matters , two witnesses were jn 
general considered to be necessary to prove gnHt; objections were 
allowed by 1aw to the competency of witnesses, in some cases, 
and their credit in others, on the mere ground o.f connection or 
relationship with the parties; objections were also sometimes suc
cessfully made, and material witnesses in conse')uence excluded 
from giving- evidence, on the ground of their having omitted to 
receive Holy Communion at the preceding Easter. He pointed 
out to the Secretarv of State the inconveniences which arose 
from the applicatio~ of these rules, and suggested that they 
Rhould be advantageously rectified by a leaislative proclamation, 
of which. in the same report, he enun1era.ted the principal heads. 
The Colonial Secretary approved of the idea: Richardson pre
pared the substa.n~e -0f such a proclamation : its ~mmediate en
actment as a law was .carried into execution bv Governor Has-
ting-s (4). .-

• 
(3) P.rodamation VIT-llth April. J82.5. Owing to a considerablc:1 

arrea..- of catt~Ps in His Me-iesty's Criminal Court these 11ule~ wer'e again 
amended hy Proclamation VI of t he 15th June, 1827, with a view to 
expedite the decision of the said cans€$. and to prevent a like accumula
tion in future. The number of sitting iurlgei;i in the said Court was in
crease'd t-o flour bv Proclamation X of the 3rd Oct-0ber. 1827. Minor 
amendrn~"ts respecting the powe.'r.s of the Courts of :M:agistrates anrl 
the exercise the.reof were also introduced by various enactments. namely 
ProC'lama.tion IV of +:he 8th l\fa;v. J826. Proclamat ion VII of the 22nd 
April. 1828. ani:l Ordinf\nce I promulgnted on the 8th April, 1840. 

(4) Vide Ri~hardson--op. cit. pa~e 8. This 1a.w was promu1gated on 
the 25th A:pril. 1825 (Proclamation (VIII). Besides remedying the incort
venienC'es mentioned by Richar;-dson, it lai'd rlown other provisions on tho 
law of evidence applicable either in Civil or in Crimnal cases or in both, 
mi:i.n:v of which are st.ill in forr.e to-da:v. After its promulgati~n Richarcl
Ron. npon a perusal ·a.nil consideration of this law. thought ihat se<'tion 
14, rE>lating to the admissability of the evidence of witnf'~ses who do not 
or ca~not appear in open Court, was defic:;ient iii perspicuity, and per
h!1-_Ps m cm·'rectness . In order to render this sect-ion more clear nncl pre
<'1.~P h~ '<lrsdted srn amendment, which he ann£-xecl as an append ix to 
h1Q rr-port of 1826. ~· Rfoh~rdson-op . cit .. page .11. AJso apnendh- A. 
N'n. 2-nslge 50). Hts draft became law by Proclamation III of the 10th 
:\h.rr h. J 827. 
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It has been stated in the previous chapter that Dr. Ignazio 
Gavino Bonavita was of opinion that the time was not yet ripe 
for the introduct.ion in Malta of the system of trial by jury. Some 
years previously, Maitland had also expressed himself in a sfmi
lar strain. He declared that, though he was not quite sure whe::
ther the minds of the people of Malta were, at the moment, 
exaclv fitted for the same beneficial effects which the. peop1e of 
Great Britain enjoyed, yet it wa8 a condition · in which, when 
circumstances would admit of it, he would be proud to lend bis 
aid to place the inhabitants of these Island8 (5). 

On the 2nd of June, 1826, His Majesty by Warrant ~nder 
the Sign Manual placed Sir John Stoddart at the head of ·the 
Judicial Department in these Islands (6). He arrived in Malta, 
·together with T1ad~· Stoddart (7), on the 16th November of the 
same year, on board the Neapolitan schooner HConcezione'' from 
Syracuse, Sicily, after 'lr voyage of four days (8). On taking his 
seat, for the first time. as President of the Court of Appeal, he 
delivered, on the 22nd November. 1826. an address in which he 
acknowledged that the law o.f England was not in every respect 
adapted to the customs, interests and wishes of the Maltese: 
although he thought that certain institutions in the ~nglish law 
were fit to be taken as models for bringing to perfect.ion the law 
of Malta. One of these institutions deserved particular conside
ration : that fa. trial by jury. 

The decision of twelve jurors on matters of fact as practised 
in England was justly admired, even by foreigners, Stoddart con-

(5) V. "Address of H.E. t.he Governor t<> the Judges, Consuls, and 
other legal authorities, assembled at the Palace of Valletta, January, the 
2nd, Rntecedentl;v to tlle opening of the first term of the Courts of Law 
for the yea1· 1815''. <PunHshed in Proclamations. l\finutes etc. 1813-
1820 at the G"vernmP.nt Printing Press in 1821-pa~e g5). V. also 
"Charge of H.E. th'0 Governor. Firs". Commissioner unde.r H.1\1.'s Com
mission of Pirn C~'. to the Grand Jury: delivered the 16th of N ovemher, 
1815. (Published in. the samcr volume of Proclamations etc.-· PR$!:e 137). 

(6) On the nth .Tul~·. 1826, Stoc1dart was appointed lTud~e of thA 
Vire-Adrniralt:v Cour't in :a:falta by a Commission issued from the Rip;h 
Court of Anmiralt:v in England; and, by Government Notice of the 16th 
NovemheT, 1826, he was appointed by H.E. the GovHnor to be Senior 
]\'[emher of t.hp Aupreme f'.onnril of ,Justice. - V. 1\falta Government 
G::i zet"'e. 22nil N ovAJll her, 1826. 

(7) Lady Sarah Stoddart was 'Villiam Hazlitt's first wife. 
(8) Malta GoYernment Gazette, 22nd November 1826. 

' 
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tinned. Candidly speaking, he thought that this mode of proce
dure was not so well adapted to t,he situation of Malta at the 
time, and he was certain that the Sovereign would not direct the 
establishment of a system. however perfect in itself, should it 
be found opposed to the interests, or even to the prejudices, of 
his subjects. But. in the future. it might oe found practicable 1io 
conciliate with the principles of the Maltese Laws some modi
ficatwn at least of the a.d'mirable proceedings by jury (9). 

Subsequently, Sir John Richardson, in his report of 1826. 
had also pointed out the inconveniences of introducing this sys
t.em of trial iffi:mediately. But he expressed the hope that after 
·.he lapse of a few more vears such a chan~e in local circum
E\tances might be p~rceptib1e as to warrant the introduction of 
~.:·mH~ kind of Jury in certain cases. He recommended that. when 
that time should arrive. the experiment be at first ma.de on a 
~ma 11 scale., and confined to the graver descriptions of crimln!!l 
offences, perhaps to ca.pita} cases only; that the iurymen be not 
more than five or six; and tha.t these, a.fter hearing: the law . ex
p~ained ·h:v the iud~es in a. public char~e , should deliberate a.nd 
decide coniointly with the iuda-es. on the question oi fact (10). 

On Hasting-s' death. which occurred in the same ye.ar, Malta 
was placed on the establishment of a. Lieutenant Governorship. 
in order that the heavy cha-rae unon the revenue of the Is1a.nrl 
miaht he lessened . On the 15th Februarv. 1827. Sir Frederick 
Gavendi~h Ponsonh:v asi:mmed the administration of the Govern
m~mt. He decided t-0 tackle the ·fJuestion of t.rial bv jury and re
~nlved to act qn Richardson'R . sue-~eRtions. Stoddart was called 
upon to make the necessary arra.ngemenfa:~ : bef:ides being a.. judge 
he wa;~. at times. a lea-islator . 

'T.'h~ nrinciole on which St.odd art proceeded. and which w~.g 
finallv adonted hl;r His Ma.i~~tv'R Government . waR th~t t.he "spi
rit a.nil Ruhsta.nce';' of thP Fin .O'H~h jn~t.iti1t.i<m c::ihnnln he r~htineit. 
hnt th~.t. it. .c::ihonld be ~on<>ili~-t.Eld. ~.~ far as !'Ac:Rihle. with "the 
nrincin1eA of M::i.lteqe law". If the ff"lrmPr conrlition were viola.t
Pd . the law eould he re.ndP.rert inte11ie-jhlA .to tho!=lp who were ti) 
r.arrv it info ~ffect. No !::Cherne. however. containing theRe two 
conilition~. eo11ln form n perma.nent. ilno much leRR a perfer.t ~:v~~ 

'9) V. 1\-folt.n. Govt . Gn.:r.Ptt.P-29th November 1826. 
{10) V. Richardson-op. dt., page 7. . 
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tern of procedure. It must, in the very nature of things, be in
t.ended to be progressive, adopting first what was practicable in 
Malta, and then approximating t-o what was practised in Eng
land (11). 

The plan prepared by Stoddart was 'laid, by the Lieutenan·t 
Governor. before the Secreta.ry of State, who. at Stoodart's re
quest, communicated it to Sir John Richardi:;on. That eminent 
judge in the course of a long correspondence with Stoddart con
tributed ~reatlv t-0 its ~mprovement. When the draft was fully 
approved by the King's Government, it was returned 'to Pon
~onbv, who referrecl it to Stoddart and the six Maltese Judges 
for final revision. The whole body. after a weekf,s separa.te con
sideration of the plan, discussed it section by section. at a gene
ra.I meeting, ancl. after a few slight correction~ had been mane. 
approved it unanimom=1lv <_12). It was promnlg-ated as law by 
Proclamation of the 15th October, 1829 (13). 

Trial bv jury war;; thereby introduced into the crimina-1 
branch of procedure, thou!!h it was confined to th~ Q'raver des
crlptioh of offences, namely to t.hose "nunishab1e with death. or 
with any punishment continuing to tl1e end of the offender"~ 

(11) V. Stodclart's "First Report on the Law of Malta. and the ad
ministration thereof" snhmitted to t.he Secretary of State for the Colo
nies on t.he lO!·h Fehruarv. 1836--Para. 42. (Publisl1ed as a Supplemen
ta.l Apmm.c1h:, marked "B". to thA "Case on behalf of the Crown Advo
rn.t.-• of Malta in the Privv Council in thfl matter of the validity of cer-
tain mixed and unmixed ~arriages at l\{altat~). · 

(12) V. "Copy of Corr.esponde-.nce between the Mar,quis of Normandy, 
Bir .John Stoddart, the Commissioners of Inquiry and the Governor of 
l\falta, respecting Sir ,John Stoddart's claim for compensation" .---Order
ell to be printed: 18th J1Jne, 1839.- No. 123-page 44. 

(13)) This law was subsequently amended by thf, Regulations of the 
31.st May, 1830, and b~1 the Proc:lamations ·IX of the 2nd August, 1830, 
IX of the 26th 8eptemhf,r, 1831, VII of the 26th April, 1832, II ·of thle 
8th .August, 1836. Proclamation ]\ of the 30th October-, 1838 .introduced 
some provisions for the trial of collateral issues in f\he Court of Spooial 
Commission, and for the due care of persons found by competent auth
ority to be insane. Other additions and amen'dments to the princip1.e law 
were made by Proclamation II of the 2:lth January, 1839, and by Pro
cfa.m~tioT1 I of tl1e 5th 1\iarch, 1845. 
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11atural l.i.fe" ( 14J. Accolllplieei:; in the i:;u,i<l ofieuue::;, whatever the 
punishment prescribed by lu,w u.gaiust .them ruigi1t .ue, \\i·ere .tu 
ue tried iu a i:;iuular irn111uer. 'l'he '·Court of f::> pe0ial Uouuu1s
sion" was con::;titute<l; jt wai:; 1:>rei:;Hled over by the Chief Justice, 
wllo wa::; to :::;1t with three or u.10re judges of tli::; Ivlajesty'::; 8upe
rior Courts, and a jury, consisting ot a forewan and six com
lllQn jurots, three 01 wllwh were to be drawn from the ' ' Malte~e 
class:'', and three others from the "British class". 

'l'he trial was to !Je conducted iu the ~nglish or Italian ian
guage., at the choice of the prisoner. Until the delivery of the 
verdict, the jurymen were preciuded from communicating with 
any person. 'l'he members of the jury were to decide, by u, ma
jority of votes whether ~he facts alleged in the indictment had 
been "Proved'' or "Not Proved' 1

, and they could qualify their 
verdict by the explanations they thought necessary. 

Should the verdict be ''Proved':_, it lay at the discretion of 
the Court either t-0 give sentence immediately, or reserve t.he 
question of law arising thereupon for further deliberation. In 
the case of an erroneous verdict the Court might order a new 
trial to be held; the accused could also ask for the same benefit. 
'11he sentence of the Court was final and not subject to appeal. 
Sentence of death CQuld only be pronouuced either where the 
accused persisted in pleading gu~lty, or where the jury returned 
a unanimous verdict of guilt. These are the general lines of the 
jury system ei:;tablished by the law of 1829. 

But Magistrate Ignazio G. Bonavita was dissatisfied with 
the piecemeal sort of criminal legislation which was being enact
ed, a.nd advQCated a speedy reform and codification of the whole 
Criminal Law oJ. Malta. 'roo much confusion was prevailing in 
that law at the time, and Bonavita was convinced that, in order 
to do away with that confusjon effectively and in the shortest 
possible time, the only remedy lay in adapting for Malta one of 
the be8t Pena] Codes of ]~u.rope. This he had already submitted 
to Richardson, and he continued to press for this solution with 

(14) The law macle the jurisdiction of the Court depend on an 
annual Commission. The te1ms of thE.: Commission issued for. the first 
year were directed to include only certain specified crim€6 of the gravest 
kind; but for every following ;rear, it was l~ft to the Governor's 'cliscre~ 
tion to extend the limit of jurisdietiou to suc:h offences as he might think 
proper. At time, some slight extention did in fact take placE:\. 
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influential Government Officials, especially after his elevation 
to the Judicial Bench on the 1st October, 1827. 

In his opinjon, the jury law of 182fJ could well be said to 
have been premature; the system had added to prevailing con
fusion, amid the general discontent of the public (15). This state 
of affairs induced him to submit a Memorandum ' 'On the pre
sent state of the Maltese Law'' to the Lieutenant Governor, 
Ponsonby, wherein he observed that, in contrast to the fixed 
and invariable rules of procedure obtaining in England, Malta 
was still encumbered in the practice of its Courts with a systern 
made up of conflicting elements, which consequently led to much 
embarrassment. J:l,or, the iaws by which these possessions were 
governed consisted Qf : 

1. the. Constitution of the Courts of 1814; 
2. the Municipal Law or Code de Rohan; 
3. the Civil .or Roman Laws; 
4. the precedents of the most eminent foreign tribunals. 

In practice such a system was. i'1complete, contradictory, uncer
tain, and, sometimes, even absurd. 

He point-ed out that it was undeniable that l\1aitland's Con.
stitution of 1814 effected a considerable and very · material change 
in judicial proceedings, but it only embodied the general pr"in
ciples on the subject. Subsequently proclamations made partial 
additions and improven1ents, but the whole, besides being dis
persed in severa1 laws, was very fa,r from being a complete Code 
of Procedure. · 

On the other hand, the JM 1.tnicipal Laws of de Rohan 
did not even deserve the imposing title of "Code'".. They were 
nothing more than a collection of a few unconnected statutory 
laws, compiled without any method, and framed more to inter
pret or modify some oi the Roman Laws and prevailing opin
ions of writers upon a few matters of that Jurisprudence, than 
to lay down the fundamental laws which were to rule the island, 
and which might with propriety be styled 'a Code of Laws' . 
J\t!oreover, the reforms introduced in .1814 and in the subse
qu~nt years had rendered a great part of those laws obsolete. 

(15) V. Sir Ignazio Bonavita- · 'Storia del Codice Criiminale"-Fols. 
1 and 2. This histoity exists in manuscript in the first of the three vo. 
lumes of "Carte relative al Codice Criminale del 1854" mentioned in 
Chap«ll' I. 
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The part of the COde de Rohan dealing with Criminal Law 
i1iade reference only to a li111ited nuruber of classes of crime~, ancl 
was framed upon t:he principle that the judges "ex justa causa" 
had the power to moderate or increase the punishment inflicted 
by law-a principle which was now expressly abolished. Finally, 
nothing was to be found in the Code de Hohan ' 'ct the subjects 
constituting the preliminary matters which ought always to pre
cede Criminal Codes, such as enactments relative to persons cap
able of committing cri1nes, to accessories , or to acts, which, ai
though prejudicial to others, are nevertheless not to be imputed 
to criminal intention, etc.". 

The value of Rornan Law considered as the source of the 
func1an1ental principles of modern legislation was too much ap
preciated to admit of any additjonal praise. But if one looked 
upon the Roman Laws as forming the statutes or written law 
of any country in the present day, wrote BQnavita, they must 
appea.r absurd and not at ail adapted to any legislature whatever 
since no modern nation was placed under the same local circum
stances, spirit of Government, habits or usages, as the Rom.ans. 
In truth, the Island was less ruled by the Roman Laws than by 
the individual opinions of those writers who had commented 
upon and interpreted them; and the doctrines Qf those writers 
were very often extremely contradictory. By saying this, he did 
not mean to in.fer that the principles and substance of this 
branch of our Jurisprudence ought t-0 be changed. 

With regard to the precedents of the most em:inent foreign 
tribunals, Judge Bonavita. observed t4at it was not even estab
lished which were the most eminent and the most worthy to be 
quoted among the foreign tribunals; consequently, every lawyer 
was left at liberty to pick and choose such as suited best his con
venience or purpose. It was also important to bear in mind that 

·neither the proceedings of the Courts of Justice iu England nor 
those of our own Courts were looked upon as having the bind
ing force of law here. Furthermore, however wise might be the 
decisions of any of the Courts of Rome, Florence, Naples , France 
and Spain, · they could never be considered wholly applicable to 
cases in Malta, as particular usages , particular established opin
ions or statutes not in consonance with anv of ours might have 
influenced the decision oJ. these Tribunals. " 
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This confusion which existed in our laws called for an ur
gent remedy, and, with this end in view, Bonavita submitted :i 

number of suggestions. As far as judicial proceedings were con
cerned, he thought it advisable to consolidate the Constitution 
of the Courts of 1814 and all procedural laws enacted thereafter; 
to provide for the .defects wb,ich would result fron1 snch consoli
dation bv the introduction of rules taken from the Municipal 
Laws, o;. collected from former practice and Jrom the Roman 
Law ·where thev were considered reasonable and coherent with , ~ 

the principles and spirit of the Constitution and of the subse-
quent laws, or by laws framed on what might be suggested by 
justice and the experience of the past; to draw up an index of 
the whole. By so doing Malta wouid soon have a coherent -{Lnd 
permanent Code of Judicial Proceedings, uniform .in its appli
cation. 

Bonavita then passed on to the consideration of the Com-
1nercial and Crim.inai Laws. On the latter he said: ·"The cir
cumscribed extent of the criminal branch of jurisprudence affords 
a still greater facility for the compilation <lf a Criminal Code, 
and, what has already been pre pa.red by Sir John Richardson, 
in conjunction with many modern Codes published during the 
last tw.entyfive years, furnish a vast number of gQOd materials 
for an excellent Code upon the most important .branch of legis:.. 
lation, and which, perhaps, at present is the most defectjve 
which we haven. 

Finally, he suggested that the compiling of the three Codes 
of Judicial Proceedings, Con1mercial Law.s, and Criminal Laws ~ 
be entrusted to three different persons, or separate committees, 
composed of 3iS few competent individuals as possibl~. One could 
not expect these compilations to be at once a correct, wise and 
complete set cf laws, but by their publication a great stride to
wards the achievement of this end would have been made. For 
the further improvement Qf the Codes, the J udge.s might be in
structed to transmit to Government the decisions of all such im
portant questions of law as were by them determined. 'rhe com
pilations might also be periodically referred to the said respec
tive Co1nmittees, which would then be .rendered permanent, in 
order that they might b~ able ~ submit suggestions f9r new 
enact~.ents . By the adoption of this method , Maltese legisla
tion would considerably improve, and _positive, permanent and 
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unquestionable p:rinciples would be laid down for it. Thus would 
"tbe door be shut to u~eless litigations, discussions, and, some
times, irretrieva.ble errors" (16). 

Ponsonby was ilnpressecl by Bona.vita's comments n.nd sug
gestions. He sent for Judge Bonnivita and presented him with a. 
printed draft of the Criminal Code which was beipg· dra~n up 
at Corfu. He directed him to examine it, and report whether 
and how far it was possible to draft a. similar Code- for Malta (17). 
Bonavita faithfully carriea o·ut the mission entrusted to him, 
~.nil . he s-ubmitted his report in due course. 

Before passing to examine in detajl chapter by chapter and 
i:;ome articles of thiR Draft Code, Bonavita premised wme obser
vations of a g-enera.I nature. He proposed that anything relative 
to titles, institutions, regulations and localities peculiar to the 
Ionian Islands, and not existing in Malta, shou1d be left out; 
and when our Island offered n:nything substantially equivalent 
fu them, although under a different name, it should be substi
tuted to t.hem. 

Certain puniRhment~ awarded by the Ionjan Code, but not 
practicable · in Malta, were not t.o be adopted. The punishment 
of death in t.bat Code was estrlb1ished more frequently than ne
cessary; such a severe punishm ent was seldom requisite in Mal
ta·, wheri3 high treason was a crime nearly unknown. and hienom~ 
crimes ·were very ·rare . 'Vith the exception of the · quality of 
punishment, the most substantia1 parts of the Ionjan Code cor
re~monded. nrecisely to the laws obtaining in Malta, with . the 
difference that what was stated wjth certainty and precision in 
a few pages of the Ionian Co<le, has to be sou:2"ht for in innumer 
nble and voluminom:; books of inrisprudence in Malta. 

One of -the · gnjding princinle8 for the drafting of our laws 
was to be this : when anv of the enactments of the Tonian Code 
were found to relate lo .. matters. on which either our Code de 
Rohan contained particular provisionR. or Sir Richardson had 
suggested particular en actm-en ts. t-h P latter were to be- consulf
eil and comnared with the Ionian I.Jaws, with the purpose of 
making in -theRe laws such additions and improvements as would 

(16) A ml.nu;;;rript copv of this :M:emorando.~m (uncfoten) js also to he 
fonnrl fo f}ip Sstfrl Tir~t V01111Yl0 of p:l.pP.l'S Tf'fating: fo tbe Criminal ('o(te 
of JR!lt1. . marln=>cl Enc1osm·p, "C:". 

(17) y ·_ Bonavitn-"Si o:·fo. del Codice Criminale"-Fol. 2 tergo. 
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be considered necessary for their adoption here (18). 
At this period of Bonavita'-s activity, the Lieutenant Gover

nor in a letter to the Under Secretary of State- for the Co1onies 
proposed to adopt Sir John Richardson's Criminal Code, and to 
fill up its "vacuities" with enactments conceived in the same 
English spirit as the parts completed. Ponsonby subsequently 
communicated this letter to Stoddart. who not only acquiesced 
in the idea, but s~ggested that it might be applied to the reform 
of the whole r.;ystem of local Jurisprudence, by expunging many 
old blots which sti11 disfigured that system, and carefully and 
gradually introducing in their place Ruch principles and institu
tions of English La.w as might be suitable t.o the circumstanc,es 
of the mixed British and MalteRe population. 

The Lieutenant Governor reouested 8toddart. the ChiP! 
Justice. t-0 undertake the task. Stoddart asserts that PonAonbv'~ 
choice fell upon him. beca11se he was full:v sensible that no Ma1-
tei::e lawver was i:infficientlv versed in the Law of England to be 
R.b]e to form a practicable plan for such a. purpose. : Stoddart 
~tarted on the work with his usua.1 vigour. He compiled 'the ne
c~ssarv statistics, a.nd incorporat.ed them in a ''plan for the t:rra
c1na1 and svstematic reformation of the whole 1aw of Ma.Ha' \ 
Moreover. he recommended that the-measure. if approved. should 
be carried into effect by one or more BritiRh lawvers ·to be sen·t 
out from Enf[land with a Commission for that puipoAe; t.o them 
he was prep~.red to afford all the information and assiRtance in 
hi~ power (19). 

Pon son bv tr~n~mitted Stoodart' ~ ''Pfan of Le~a.1 Reform'' 
~ccompa.nied bv a renort to f_;orcl Goderich. tbP. Rec.ref.arv of 
8fa.te. who referreil it . to the conRi<leration of the T1ord Hiµ'h 

(18) V. "ObsP.rvation~ on the Ionfan Criminal Code in as much as it 
mav be applir.able to the Island of 2\1alta nnd its Depencl~nC'ies). A mann
~<'ript cop~· of this Memm·andum (undated) is n lso boun<l in thP first 
volume oit 'Bonavit1l!s par,r~rs re1at.ing to 1.-he Criminal Code of 18!l4, 
markAd Enclosure "J". 

(19) V. Correspondence respecting Sto\lct art• s claim for compftns&
tion (op. cit.)-page 50 
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Chancellor of Great Britain (20). Afterwards, when writing to 
Ponsonby, Lo.rd Goderich referred to this plan with en~mium. 
He stated that it was impossible not ~ perceive, and it would 
be unjust not to acknowledge the great industry and clearness 
with which Stoddart's project had been drawn up, and the com
prehensive view which it exhibited of a subject not les8 intri
cate than it was important. . In his view. it embraced at once 
the general principles of legislation for the protection of private 
rights and the punishment of crimes, with a, consideration of 
the local peculiarities · by which the adopt.ion of those. princi
ples at Malta should be qualifie~ (21). 

~he course c\f proceeding decided upon by the Secretar~1 

of State for the tteneral revision of the Maltese Codes of La-w 
waR that Stoddart should receive the cooperation and assist:i.nce 
of Mr. Barron Field. the First .Judge of the Supreme Court at 
(}ibraltar. and of Mr. Kirkpatrick. the Chief Judge of the Ionian 
Islands. The latter two Judi!eS were to correspond with St-Od
dart on the subject and would occasionallv ioin him for the Rake 
of perso11al conference. Moreover, should Pon~onby and S't-Od
dart agree that with such a-id the scheme could be prndentlv un
dertaken. His Majesty would be ready i-0 impart tO st,c;ddart 
and the two Juda-eP.. anv such powers as miaht be requisite: ancl 
should it be thou~ht that this plan was fit for adoption, Stod .. 
da.rd should be requested to prepare the form uf any Commission 
and Instructions which he mi~ht deem right to have addresRed 
to himself and t-0 the two learned .Tud,qes .. alluded to. Thes~ de
ciRions were transmitted fo Ponsonby by a despatch of the Srd 
.June. 1831. 

Pon son bv delaved to communicate this despatch to StoQ
dart as he had not vet received the determination of His Ma
jesty's Government ·on some t>rooositionR connected with the 
subject whfoh he had submitted t:o the Secretarv of State. It waR 
necessarv for him t-0 learn the Colonial Secretarv's decisions on . .. 

(20) V. Stoddart's letter to the Chief Secreta;:v to Government da.te-'l 
17_th September, 1831. <'Enclosed in DrspRtch No. !iS--lst October, 1831-
JJieut.ffrumt Gove!·~or to the Recretary of StRte). 

(21) V. CtA>rrPsponnenc~ rEl-SllPding Stocldart's claim for compensn.tion 
fop. cit.)-p11vi>1 !SO-'·'~~trA<"t of a DPspatC'h from th-e ~·ooret.siry of Rtate 
(now Eall1 of Ripon} to t-he JAeutenant Governor of l\fA.lta ROt'h .J1me 
1881". . . 
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those propositions before he could make ·up his mind on t~e. 
r:>che1ne tra.nsmittecl to him by the said despatch, and offer his 
opinion thereon. Ponsonby then had to leave the Island for a 
short period. 

In the me::tntime Mr. Barron Field bv direction of the Se-. ., 
cretary of State proeeeded to Malta. On 'his arrival here, he c?m-
1nun ica tec1 to Rtoddart a copv he had received from the Colonial 
Office of the despatch of th~ 30th June. In a · letter to . Colonel 
Augustus Warburfun, the Acting Lieutenant Governor, Stoddart 
~xpreRRed his clear and d!Rtinct oph1!on that the -course of pro
ceeding recom1nended bv J_Jorcl Goderich was one of the mm~t 
j11dic1ou$ tba.t could be devjsed £or the attainment of the o.~fects 
w11ich it had in view. It would procnre for the Island of l\.falta 
n11 the benefits whfrh could be derived .from the united expe
rience o.f all the Chief Judges in the Mediterra.nean. . H~ _en
cln~ed with his letter for tranr.;mission to .the Colonial Secretary 
the Draft of. a Commission a.na Instructions he }1ad; .praw_n 1.~l{ 
in accord9.nce with the latter's dire,ctiveR. ·. . ·. · ,: 

Sfoddart's letter with . ih; enclosure was irrimediaely for
warded to Lord , God-erich by the Act1n~ Lieutena~t Governor:. 
who thought that as he was onlv temporarilv admin~stelinR" ·the 
Government he ~honld ab~tain from . ~ubrnitting any remarks on 
the enclosed papers. But he cieeme_d it his dt).ty to gta.te .that. l'\e 
was aware that Ponsonby .entertained a strong opi1'fon ~ha·t·. i,t 

9 
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would be expedient .to have as member of. the Commismon ·for 
the Revision of the Codes a.t 1ea.st one of tbe Maltese Judg-eA who . 
would'. be found useful in tempering tbe changes so os to adapt 
them to the state of r-;ociet:v in Ma.Ha (22). · . 

. .John Kirkp~trick, the Chief Justice of tbe Ionian Islands 
::i lso nrrjved fo Malta on the lst September,· .p~eS'qmablv ~ like 
Rn.rron Field. on inRt.rnGtions received from the Sec:r~tary of 
8tat'e. When Kikpatrick was jnformed a.R to ·how the Comm.iR
Rion wa.~ to be compm:ed. and ,what .waR the ·fo~m. 9f 'th~ p~ock~d
inQ"R :ts recommended hv Stoddart in hfa ara.ft "InRtruc'tion~{' 
hP stron!!lv obiPct.en to both. and he wrote f-9 the Secretarv of 
Rtfl:te that. n~.:: the new la.wR were destined to aovern a civilii::e<l . . 
r.ountry which R Tread~· "J10RS8BR~il its own Jnw~. forum, nnd jucli-

(22) V. Uflsn~t<>h No. n!'.l of the 28th August. 1831. from the J.,ie11tPn~ 
ant Governor to the SeC'rebtn of State nnd its enclosures . ' . 
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cial ol·oanisaticri, it was clegrading .for the natives of the Isiand 
that n~ one of-them should form part of ·the CQ1uruis:siou. He 
adde<.l that he wou.td not take part in ·the work unless two of the 
l\Ialtese Judges were appointed niembers of the Commission. 
l\Ioreover, if the forn1 of proceedings t;uggested by 8todJart were 
to be adopted, the Uo1nu11ssion would take a century to complete 
its work, whilst refonu was urgently req mred (2;:>J. J:!1inally, he 
explained the mode in which he conceived that the ~·evision of 
the Codes might best be accomplished (~·J). 

After mature consideration, Lord Goderich sent the direc
tions of His Majesti.s Government to ~vVarb~n; his very im
portant despatch merits publication in its entirety. 'l1he Secretary 
of State pointed out that the questio~ arising out of the different 
views submitted to Lim was whether it was convenient that the 
proposed Maltese Codes shouid be .. framed in such. a ma+iner as 
to induce the closest resemblance which circumstances admit 
between the Law of England and the L.aw of Malta; or in such 

. a manner as to embody the best a.nd most applicable provisions 
of the Codes recently promulgated on the continent of Europe. 
The latter course was simpler. He .fully acknowledged the great 
advantage of introducing English institutions into every settle
ment annexed to the British Crown , but he could not press on 
towards this great object to the disregard of all the principles 
which stood in it.sway. 

'.'If it be necessary to establish in Malta", he wrote, "the 
.legal ·maxims of this kingdo1n, it is not less necessary to respect 
the wishes, nay, even the prejudices of t.he ancient inhabitants. 
If it be wise. to act. upon large views which e~tend to a_ .r~qte 
futurity' it is also essent.jul to protect the interests" of the existing 
gen~ration-.'.' 'fhus Stoc1dart's scheme appeared to be objection-

. abl_e as it overlooked the exigencies Of the t.imes I in order to pro
vide .for t.he wants of. a successive g.eneration. Sir John StOddart 
wished .to take the. law of Eng-lancl as his basis. But it was super-·
fluous to say that from that law he could dra.w little beyond meTe 
suggestions; for English law consisted· of ~ body Qf customs, 
statu~es . and judicial decisiops founded upon and inseparably 
~nited with_ the habits and social manners peculiar to English
men . 

. (23) V. Ilouavitn.-" St-Ol'ia del Codice Criminale''-Fol. 3. · · 
(24) V. Despatch No. 2~0ctolxrr 6, 1831-S. of S. fo Lt. Governor. 
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It was true that with all its admitted defects English La.w 
formed one Qf the noblest monuments of human genius. "Still, 
however, it must be conceded that the law of England is less 
fitted than that of any other civilised country for transplantation 
to a foreign soil. Sir John Stoddart would scarcely find in it a 
single tenet which could be transferred without mutilation into 
his proP.osed code.:' 

On the other hand, the great jurists of France had brought 
together an admirable body of laws, and their five codes had 
been adopted in Belgium, in many States of Germany and Italy, 
and more recentiy in the Ionian Islands. ''To withhold from the 
Maltese the same boon, because we hope that a day may come 
when a more nearly English system may be established, were to 
exact from them a sacrifice, which I cannot think that the rela
ti9n in which this Kingdom stands towards the1n would justify.'' 
Consequently, the first step in the progress towards an ultimate 
settlement of the question should be to. complete the Crimi~al 
Code which had been commenced by Sir John Richardson, and 
then also a Civil Code. This would not be CQnsidered as a final 
measure, "but as preparatory at SQme future period to the intro
duction of so much of the law of England as could be advan
tageously reconciled with the feelings, interests and peculiar cir-
cumstances of society at Malta. '' '°. 

With regard to the authority to be given for the undertak
ing oj this enquiry, Lord Goderich intimated to the Malta, Gov
ernment that the Commission was to be transcribed from 
that granted to Sir John RichardSQn, with no other variation 
than those which the greater range of enquiry and the greater 
number of the Commissioners rnight render indjspensable. The 
Commission was to be issued to Sir John Stoddart Mr John . . , . 
Kirkpatrick, Mi". Barron Fied, Dr. Claudio 'lincenzo Bonnici 
and Dr. Ignazio Gavino Bonavita. These Commissioners were . 
to be instructed ''to take into their consideration the best me
thod of establishing for Malta a Civil, Criminal and Commercial 
Codes, with Codes of Civil and Crjminal Procedures grounded 
upon the reports of. Sir J o:Qn Richardson, and upon the principles 
a'!1~ rules. of the most approved Codes of foreign countrjes, pro
v1s1on being made for all those cases, and exigencies in which 
local reasons m~y require the preservation of existing laws, but 
SQ that the entire Code may be consistent and symmetrical.'' 
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Every possible assistance was to be given them in the execution 
of their Tespective duties, and they were to report t{) the :S:ead 
of Governrnent any difficulty that. might arise and the progress 
uf their work. 

~.L1he Seoretary of State for the Colonies ended bjs despatch 
by expressjng the hope ''that the gentlemen to whom this duty 
is committed, wHl engage in it with their wonted zeal for the 
public service, and that no further obstruction will arise to delay 
the completation of a .design of so much in1portance to the wel
fare of the Island of Malta and it.s Dependencies'' (25). 

The policy outlined by Lord Goderich was· fully endorsed 
by the Acting Lieutenant Governor, Colonel Henry Anderson 
Morshead, who expressed his admiration "not more of the rea
so~ing in the despatch of itself so just, than of the wisdom and 
benevolence oi. the decisions it contained". The Maltese liad 
laboured for a long period under a defective and complicated 
system of Jurisprudence; but His Lordship, Morshead opined, 
bad indicated a mode of remedy which CQuld not fail, and for 
t11is the faithful Maltese stood deeply indebted to him (26). A 
copy of the Colonjal Secretary~a despatch was sent to the :fi.ve 
Commissioners by the local Government; they were also inform
ed that the first step to be taken in pursuance of His Majesty's 
Order was to frame the Commission itself and the Inst.ruc
tions (27). 

Meanwhile, on the 5th November, 1831, the public was in
formed qf the institution of a Con1mission for the framing of the 
l\:Ialtese Law Codes, and of the ine1nberi:; of which it was con1-
posed (28). 'ren days later, the Com1nission which the Commis
sioners had drawn up was issued under the Great Seal of the 
!sland of Mait~ (29). 'rhe "'1terms. of t,~is Commissio~ .stated tha} 
i.t was the desire of the Sovereign to make prov1s1on for the 

(25) Ibid. 
(26) V. Despatch No. 67-0ctober 26, 1831-.Acting Lieut. Gov. 

to S. of S. 
(27) V. I.Jetter of the.1 3rd N O\rember 1831 sent by Frederick Han

k~y, the Chief. Secreta~y to Government, to the Commissioners (Enclosed 
with Despatch No. 72--30th November, 1881-Acting Lieut. Governor 
to S. of 8.). 

(28) V. Malta Govt. Gazette-9th November 1831. 
(29) Published by l\Iinute of the 19th No~emher 1831 V l{alta. 

Govenuneut Gazette-23rd, Novtitnber, 1831. ' ' ' 
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complete improvement of the law, and for the speedy and ec.oD:<>
mical administration of justice''. in the Island of 11alta and 1ts 
Depenqencies. \Vith this end in view, the five Commissioners 
were <lirecte<l to dra.w up successively five Codes of Law, to 
\Vit, a Code o.f Criminal Law, a Code of Commercial Law, a 
Code of Civil Procedure and a Code of Criminal Procedure. The 
directives oontained in the despatch of the Secretary of .State 
were also embodied in the Commission. 

Moreover, the Cornmissioners were instructed to transmit 
each l!ode, ·as the same should be corr1pleted, to the Head of the 
Govenunent, 1Yith such comments as might seem necessary to 
them. Pull power and authority was· given them to cail and ex
amine any person including the Governor and the Bishop. They 
could also administer the oath to any appearing before them, and 
could order the production of any documents, official or other
wise, which ~hey might require. In the case of absence of one 
or more of the Commfasioners, or of his or their ill-health, or 
other lawful impediment, the Commission was legally consti
tuted so long as two 1nembers were present. 

'rne Commissioners, w1th the exception o.f Mr. Barron Field, 
who never attended the sit,tings of the Commission (30), imme
dia,tely commenced on the important undertaking .. which had 
been to them entrusted. 'rhey met for the first time at the Gov
ernment Palace, Valletta, on the 18th November, 1831 (31). At 
this sitting the Co1nmission was formally read out in the pre
sence of the Act ing Lieutenant Governor and the Chief Secre... 
tary. It was agreed that three sittings were t.o be held every 
week , and each sitting wns to commence at 9 a.m. From the 
very first Stoddart shovved little interest jn the work being done, 
ana used to arrive always · a.n hour late at · the Commis
sion ' 8 meetings. This attitude was interpreted by Bona.vita as 
being due to the fact that Stoddart was piqued because his plan ' 
had not been adopted, and because his ascendancy over the Mal-

(30) }fr. l•,ielcl had arrfred in l\Ialta. on the 18th August 1831 and 
remained h<ITe for about two months. During thn.t period St~ddart laid 
befo:·e him a vn.riety of documents relative to the Law of Malta ancl held 
frequen~ consultations thereupon. with him, preparatory to th~ busin~as 
of the mtended reform. After Field's departure Stoddart oonsulted him. 
by letter on ~arious matt~rs re~ating to the Commission. (V. Corr~spon
lence respectmg Stoddart s claim for compensation-op. cit. page 50) . 

(31) V. l\falta Government Gaz~-tteo-23rd November 1831 
. ' . 
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tese Bench had be€n broken by his being obliged to sit on a 
Commission with two Maltese Judges. Obvjously, he was seek
ing to prolong the work so much that IGrkpatrick's duties would 
call bim back to Corfi1 and he would thus he left with an open 
field in which to <leal with the Maltese J•udges. 

rl'he Uorrunissioners first directed their attent.ion to the ·draft
ing of the Codes of Criminal Law and of Criminal Procedure as 
they considered their promulgation to be a most urgent neces
sity, and as the drafting of the other Codes would be more diffi. 
cult of fulfilment. In the ·beginn.ing, the Commission accepted 
Stoddart~s proposal that the penal Code which was being drawn 
up in the Ionia.n Isiands by· a Commission of which Iiirkpatrick 
formed part· be taken as the model and the basis for our Criminal 
Code. But tlus was subsequently set apart ·as it was still in too 
primitive and imperfect a state; the Code of the Two Sicilies, 
on which the Draft of the Ionian Code was based, was substi
tuted therefor. 

'rhe question of the mode of proceeding the Commission 
should follow was then opened. Bonavita, Bonnici and Kirk
patrick jnsisted that the plan o{ the Siciljan Code be adopted; 
that the sections of tha.t Code which would not be considered 

·suitable should be left out, that other provisions taken from ex
isting Maltese Laws, or from Richardson's suggestions, or others 
which the Commission wou1d deem to be advantageous should be 
inserted. Stoddart objected on the ground that the classificati<?n 
and order of the Titles and Chapters of the Code of the Two Si
cilies was defective, and t;hat some provisons which that .Code 
included under a heading or title should fall under another head
ing or be inserted under another title. Kirkpatrick pojnted out 
that, though ad1nittedly the Code in question was not perfect, 
the same criticism as that n1ade by Stoddart" could be 1eve~d 
against any other Code; and, in his opinion, it would be better 

·to foliow the classification of that Code than to create a new one 
which might turn out to be even more imperfect. 

Interminable discussions followed. Every word pronounced 
by either party developed into a heated argument, and led to the 
use of strong expressions by both sides. Gone was the calm and 
tranquillity of mind required for the s()Q of work on which the 
Commission was employed t 
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The punishment of flogging was another subject which added 
to the charge of the threatening atn1osphere. This revolting for1n 
of repression was in certain cases ordered by the laws then 111 

force, and thus the judges had no option but to award it in a 
sentence of conviction. But, on the recommendation of the sit
ting judge, the Executive branch of the Government invariably 
commuted this punishment. Now, the Maltese Comn1issioners 
and Kirkpatrick wanted to abolish it altogether. Stoddart also 
see1ned to be averse to its retention; but he insisted that the 
two senior jud.ges of the Cou1i of Appeal who did not forn1 part 
of the Commission be consulted. It was evident that Stoddart 
was persisting in his delaying tactics, and the Com1nissioners 
feared that he was trying to create a precedent, and thus intro
duce the practice o.f consulting with those two judges on any 
difference of opinion, however slight and unimportant , which 
1night arise in the course of the Commission's work. 

Consequently, they were not prepared to let Stoddart have 
his own way. They objected that the matter in dispute involved 
no difficult p01nt of law for the d.eterrnination of which it 'Yas 
necessary or desirable to call upon the assistance of persons not 
forming part of the Con1mission. On the other hand, the right 
solution of the point at issue was quite n1anifest. Stoddart him.
self had not expressed himself against the abolition of that sort 
of punishment. In any case, whatever the opinion oi. the two se
nior judges might be, Bonavita, Bonnjci and Kirkpatrick were 
determined to stand unshaken in their opinion. 

Notwithstanding these unfortunate incidents, and the time 
lost by Stoddart, who, besides peing always late, persistently 
jndulged in long digressions on ri1~tters irrelevant to the ques
tion at issue or to the work i.n hand, the Maltese Commissioners 
and Kirkpatrick, by the sheer weight of tbei~ number succeeded 
in almost competing the first draft of the Code of Criminal 
Law (32). This draft was divided int-0 three books, which dealt 
respectively with punishmei:its, c-rimes and contraventions. 
Though the draft was almost completed, it was not yet in a state 
to be laid before the Government as several points had been re-

(32) V. Bouavita-"Storia del Codice Criminale,,- Fols~ 5-9. 
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served for further considerabon both as to substance and ar
rangment (33). 

Meanwhii-e, J\iir. IGrkpatrick had to return to Corfi1, where 
his presence was · required during the Session of the Ionian Par
liament. He Jeft Malta on the 27th January, 1832 (34). Be£ore 
his departure, the Govern1nent of Malta assigned to him a smn 
of money in rein uneration of the services be had rendered. Ki1~k
patrick declared that he had a.ccepted the Commission given him 
without any -~dea of pecuniary compensation, but solely because 
he wished to be useful, within his possibilities, to the Maltese. 
Thus he directed the Governn1ent t-0 employ the amount award
ed to him for charitable purposes (35). A truly generous gesture! 

Thus the first phase of the Commission's work came to n.n 
end. Bonnici and Bonavita had lost the vaiiant help of a perfect 
gentleman. The one who took his place did not prove to be a 
worthy successor. 

(33) V. Despatch of the 29th February, 1832 sent by the Acting 
Lieut. Governor to the Secretary of State. 

(34) Ibid . 
. t35) V. Bonavita-"Storia del Codice Critnina.le''--·Fol. 9. 
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The Insane ·Off ender in Maltese 
Criminal Law * 

A HISTORICAL AND CRITICAL REVIEW 
By DR. PAUL CASSAR, :[\,f.D., B.Sc., D.P.M. 

WE i:e.ed not go very far back in Maltese histor! to trace the 
origin of the present statutory measures with regard to 

the relation of mental derangement to offences against the law 
of the land~ and to study the progressive steps by which they 
have advanced. Indeed it was only during the last century that 
express legal pro:visions on the subject were enacted. ~rhis is 
not to be wondered at if it is borne in mind that previous to 
the nineteenth century the conception of mental disorder was 
still vague, with the oonsequence that instances Qf mental ill
ness were often mistaken for wilful wickedness and perversion. 
It is also to be remembered that even if the law had made al
lowances for the insa-ne offender, the treatment he would have 
received as a patient would not have been much different from 
that meted out to the .sane criminal, except, perhaps, in cases 
where the death penalty was involved. 

Previous t-0 the cession of Malta to the Order of .Saint John 
of Jerusalem, the Island must have been governed by the laws 
of the different invaders who occupied Malta at various periods 
of her history (1). The Phoenicians . Greeks, Carthaginians, 
Romans_, Arabs, Normans, Suabians, Angevins, Aragonese and 
Castilians succeeded one another in the pa~session of the Island . 
Unfortunately, few documents and monuments have come down 
to us relating to the history of Maltese legisa.tion from the ear
liest times t-0 part of the Middle. Ages (2) though it is known 
that Ron1a.n and Sicilian laws have left their mark on our legal 
<:odes. 

(*) I wish to than;k Dr. A . Ganado, B.A., LL.D. , fo-r acr: 
vice and critici.~rn in the preparation of this paper, and for the 
loan of the various docttlnents which are marked (A.G.) in the 
footnotes. 

(1) J)ebono, P . "Sommario della storia della legislazione in Malta" , 
:Malta, 1897, page 6. 

(2) Debono, P., op. cit., page 127. 
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Domination of the Order of St. John of Jerusalem 
1\Ialta did uot possess a inunicipal code of her own until 

the advent, in the sixteenth century, of the Knights of the 
Ol'der of S.t. John of J erusale1n who iuade Malta their home till 
the end of the eighhenth century. 

A number of statutes and ordinances were enacted by suc
cessive grandmasters. The first body of laws to be printed was 
the Code of Manoel de Vilbt-na (1723). ~he Code de Rohan, 
published in 1784 ~ represented a.n advance over previous col
lections of laws, but it made no reference to the question of the 
lt gal resp<>nsibility of the insane offender. 

A commenta.tor of the Code de Rohan, writing as late as 
1843 , pointed out the need for jts ''almost total reform'', but 
he had no suggestions to off er regarding the omission in the 
Code of provisions relating to the imputability of the insane (3). 
This omission, however . should not be interpreted as meaning 
that no special regard was paid by the courts t-0 insane offend
ers. Tb.at son1e advantage could be reaped by insane persons 
in a. criminal court ·of law is shown by the fact that accused 
persons sometimes tried to-evade the law by feigning insanity, 
and t.o ob~riate such a contingency the Code de Rohan laid 
down the punishment to be meted -0ut t-0 an accused person 
who simulated insanity when he was up for trial before the 
court· (4). · · 

.. · The reasbn why the Code de R-01ian c-0ntains no specific 
reference to the culpability of the insane- is to be found, per
haps, in the fact tha.t the code was supplemented by the Roman 
laws which co'nstituted the common law of the lan'd. Unfor
tunately. no sources of information are available as to how such 
1n.ws which dea:t with the question of the criminal responsibility 
of the insane were applied in Malta. 

French Occupation 
Following the surrender of the Island by the Order-to the 

FrPnch· in 1798 , Napoleon. in bis first. order of the 13th June, 
1798, instructed the Commission of Government, which he had 

(3) Micall~f, A. "Diritto municipale di l\lalta compilato sotto ,le 
Rohan or nuovament€'1 coMedato ~i annotazioni" . Malta, 1843, 

( 4) "Del Dritto Municipale di Malta", 1784, Libro II, Capo l, 
articolo 33. 



280 THE LA w J'ouRNAL 

set up, to organise the Civil and Criminal Courts of Justice on 
the lines of the Freneh system (5). 

The French occupation of the Island was, however a brief 
and stormy one. The Mailtese rose 1against the Fr'ench in 
September 1798, and two years later the French capitulated. · 

The attempt, therefore, t-0 introduce legislative measures 
based on the French model haa to oe abandoned ~nd the ad
n1inistration of justice continued to be conducted as in the 
past (6). 

British Domination 
After the expu~sion of the French from the Island, the old 

laws of Malta, which obtained under the Order, were retained 
by the British Government (7). 

In 1823, Dr. Ignazio G'avino Bonavita (later Sir I. G. 
Bonavita. President of H.M. Court of 4ppeal), wrote a memo
randum on the criminal legislation of Malta which was later on 
subrr1itted to Sir J. Richardson. He offered various suggestions 
for the revision and reform of the laws of his time but \le did 
not occupy himself with the question of the imputability of 
the insane. We know, howfver, that he approvea of the special 
consideration shown by the Court to "somnamliulists, infants 
and those who were Cteprived of their reason"_ (8). 

In 1824. Sir J. Richardsbn, a distinguished English judge. 
was commissioned to inquire into the laws of the Island and he 
reported two years later (9). He was the first jurist to attempt 
the introduction int<> our criminal code of rspecific statuiiory 
provisions bearing on the legal aspects of mental disorder. He 
devoted a whole .Chapter of his rep<>rt t-0 the consideration of the 
criminal responsibility of the insane. His proposals on ~this sub
ject, though they were not adopted in their entirety at the time, 
have formed the basis of subsequent legislative measures on 
the matter. 

(5) Scicluna, H.P. "Documents relating to the Frenrh occupation 
of Malta in 1798-1800", Malta, 1923. 

(6) Micallef., .A. op. cit., Vol. I, page XI. 
(7) Borg, G. "The InftuenC(>; of the Laws of England .on 1\-Ia.ltese 

Legislation'' in "Scientia"' of April~.June 1942. 
(A) Proper,ty of Dr. A. Ganado, B.A .. LT.J.D. 
(9) Richardson, 0-. "Report on - the T.1aws of Malta" 19th August, 

1826. This report was never published (A.G.). ' 

-
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Richardson opined that ' 'idiots and persons of unsound 
mind" were, like infants of both sexes under the age of seven 
years , incapable of committing offences. ~he court was to de-

. cide from all the evidence adduced at the trial whether the 
accuse<l was "capable" or not at the time of committing the 
al:eged offence. If, at any time "before the trial, the court had 
reason to believe that the accused was at that time ''incapable'·' 
by reason of insanity or idiocy,. the trial was to be adjourned. 
The san1e procedure was to be adopted if the "incapa.bility'' of 
the accused appeared during the trial. unless there was reasen 
to bE lieve that by proceeding with the trial the party would 
have been acquitted, in which c.:a.se the tz;Jal was to be con
tinued with a view to such acquittal. 

Richardson envisaged the possibility that the refusal to 
plead o.n the part of the a:ccused might not always be due to 
viciousne$s: but could we~l be the result of unsoundness of mind. 
He therefore proposed that when the sanity of mind of the 
accused was in doubt, the court was to inquire into the mental 
state of the accused by the examination of witnesses or ''skil
ful personsn on oath and decide whether the refusal was dne 
to insanity or obstinacy. In the former ca.se, he suggested 
tha.t the trial be acljournea as aforesaid, but, in the latter case, 
the trial was to be proceeded with as in other instances of 
refusa.l to plea,d~ 

The disposal of the insane criminal also engaged his at
tention and he proposed that in the event of acquittal or ad-, 
journment of the trial on the grounds of insanity or mentaJ 
deficiency, the person concerned was fio be detained and taken 
rare of at the discretion of the executive government. 

In 1831, a commission was set up to draw. among other 
C'odes , a Code of Criminal Law and a Code of Criminal Pro
cedure . ~he commission was instructed to base its work upon 
the repbrt of Sir J . Richardson and· upon the ''pr.inciples and 
rules of the most approved codes of foreign countries'' (10). 
The new Neapolitan Code. which had been promulgated in 1819, 
in the Kingdom of the Two Sicilies, and which in -its turn 
was based on the reformed French Code, was adopted as a mo
il el (11) . At first the Criminal Code prepared· for the consider-

(10) V. Government Gazette, 23rd November, 1831. 
(11) Laferla, A. "British Malta'', Volume I., pages 154-155. 



282 THE LAW JOURNAL 

ation of the Ionian Legislature was selected as the basis of their 
proceedings, but the Neapolitan Code was subsequently chosen 
by the Commissioner::; ''owing t-0 its being in the Italian lan
guage ( tJ:ie written 1anguage of these Islands) and for many -
other weighty consideratjons" (12). The commission reported 
to Governme11t in 1835, and, in the .following year, the first 
Draft Code of Penal Laws to be drawn up under British rule 
was published .. 

Article 61 of the Criminal Code of the Two Sicilies laicl 
down that there was no crime when the person committing 
the act was in a state of unsoundness of min cl ( "demenza.") 
or fury ("furore") at the time of the act. 

In our draft pena.I code, it became article 60 and was ren
der~cl as "No person is liable to punishment for an act com
rnitted or omitted by him when he is of unsound mind or in 
a state of fury". Apart from minor alterations in wor"ding, the 
Commissioners thought fit to add the words "or omitted by him", 
which represented an imprvement over the Neapolitan article. 
As a ci>rolla:ry to the princip!e laid down by them. i.e. that 
where there is no crime, there is no imputaoility' it was estab
lished that any a:llegation of insanity was to be decided upon 
by a jury before the accused was suomitted for trial (13) . 

In his oomments on this draft obde, nr. A. Dingli pro
posed the addition of provisions regulating the extent of the 
culpability of individuals charged with offences cbmmitted dur
ing a state of somnambulism. In g-eneral he considered that 
the somnambulist 'vas not responsible for his acts committed 
rluring sleep. He maintained. however, that if a somnamoul
fat . who was awarE' of his mental abnormality, faile·a to take 
all reasonable precautions to prevent himself from comIQ.itting 
an offence during s]P:ep . he became liable to some form of p~nish
ment (14). 

(12) .Jameson, A. "ltf!port on the Proposed Code of Criminal La.ws'' ~ 
Governmeint Printing Office, Malta, 1844, page 3. 

(13) ''Rapporto sui progetti di leggi penali e di organizzazione e 
procedura penale per l'isola di Malta. e sue dipen'denze", dated 30th 
September, 1835, pages XXXVII to XXXVIII. 

(14) •'Osservazioni sul progetto delle leggi penali" (A.G.) The culpa
bility of the somnambu1ist was a controversial question at the time. See on 
this point A. Chauveau & E. Faust!n's "Teorka del Codice Penale", 
Napoli, 1858 .. cap. XTIJ, pag. 240. 
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The draft code was sub1nitted to the Royal Con1missioner~ 
of Enquiry of 1836, who suggested it.s revision by the Maltese 
Commissioners before its prom nlgation. 

In t.he meant!ine, an ordinance of the Governor in Cou_ncil 
for the trial of collateral issues in the Court W. Special Co1nmii:;
sion and for the due care of insane offenders was issued on the 
2nd August .1838 and pro1nugated on the 31st October of "the 
same year. This ordinance laid down that in the case of offend
ers, who bv reason of insanitv were found in an unfit state to be 

u " 

arraigned' or tried or judged, such allegation of insanity wa-s to 
ua tried by a jury. If the offender was declared to be insane at 
the t i1ne of the tdal or of the alleged offence, the Court was en1-
po\i\ ered to order hin1 to be kept in strict custody until the plea
sur~ of H.E. the Governor was known. This proviso was subject, 
in the case of an offender who was ,found insane but who had not 
been t.ried for the offence charged against him, to the right of 
patting him on trial for such an offence whenever the competent 
conn, on the application n1ade to it by ~he public prosecutor or 
the prisoner, thought hiin in a fit state to.be so trjed (14a). 

'fhe revision of the first draft penal code took place in 1842. 
the project b~ing published in 1844. 

Artic:le 60 unc.lerwent no change exeept that it was renum
bered article 32. New provisions were introduced:...:.... 

.1. ~,he plea of insa.nity could be made at any time during 
the trial (art. 379). 

2. Any allegation of insanity was to be decided up<>n by 
the Court, or, in ca..qes of trial by Jury, ·by the jury "(art. 516). 

3. The opinion of the majority of the members of the 
jury was t-0 forzn the tleclaration of the jury (art. 517). 

4. When the plea of insanity was raised during the trial, 
the Court was t.o suspend the proceedings of the trial until the 
allegation of insanity had been decided upon ·(art. 519). 

(14a) Our Courts had been actin~ Qll these principles Jon~ before 
the promulgation of this ordinance. In fact among the records o~ the 
Permanent Committee of the Charitable Institutions (vol. contam:ng 
eorresponclence· betw~en 1. 1. 1816 to 31. 12. 1829) I have found a. letter 
of the 30th September 1818 from the Chief Secretary to the Governor 
instructing the Permanent Committee, on the direction of H.E. the 
Governor, to detain into the "madhouse" until further orders, the ac
cused V. Romeo who was founcl ins~ne by the Crim!nal Court and 
ordered to be "confined in a proper place of security". 
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5. Upon the declaration of the insanity of the accused, the 
Court was to order that he be kept in strict custody in the 
asylum for the insane, giving iri:unecliate information thereof 
to the Heatl of the Government who was to make such ar-

' rangements for the care and c:ustocly of the insane person as 
he deemed fit (art. 520) (15). 

The influence of Richardson's recon1mendations of 1826, is 
dearly evident in these provisions. By mtans pf artic~es 379, 
519 and 520 three principles were established : first~ tha.t a 
person 1nay be insane at the <.:onnnission or omission of his act 
and also at the time that he is brought up for trial, but that 
his insa-nity inay not be apparent at the commencement of the 
trial and may manifest itself la:ter on during the court proceed
j ugs: secondly, that a person may be sane at the beginning of 
the trial , but may become insane during the trial: thirdly, 

(15) 'l'he Italian text reads as follows : -
"a79. Qualuuque eccezioue d'iucompeteuza della corte, di nullita 

dell'atto di accusa, di errorea incorsovi, e qualunqtte altra eccezione p1eli
m inare fuori della contemplata nell' articolo 376, 'dovra essere data. e 
dalla corte decisa. clopo Ia 1<'ttura dell' atto di accusa, e prima della rispo-
sta clell'accusato sulla 11eita imputatagli. , 

Le eccezioni contemplate nel titolo settimo d• .1 libro secondo di nueste 
!eggi di procedura criminale (cioe casi cli clemenza e di preguanza) po
tranno esser<t clat-e in qualunque tempo, come si dispone in tafo titolo. 

(Art. 376. Post o l'·accusato a.Ila sbarra, qualunque sospicione di giu
dice sara proposta e dalla qorte decisa prima della lettura dell' atto di 
accusa.) 

516. Qualunqm.• allegazione cli clemenza ... sara. prevrntivamente de
cisa d·alla corte; nei casi di competenza cle1la co1:te con un jury Ia deci
sione sara clata cla un jm-y. 

517. Il jur~· sara. costituito e proceder~i colle regole stabilite -in 
queste leggi pel jury: ma la determinazione <lella maggiorita for~f.ra la 
dichiarazione del jury. 

519. Quanclo l'allegazione si facesse nel cfocorso 'di un giudizio la 
corte sospendera l'ulteiiiore pr:oceuura su quel gimlizio fino alla dichia
razione collaturalmente con'OOstata. Nel caso che l'allegazione dovfsse 
essere decisa da un jury, la corte potrit per la medesima incaricare lo 
stesso jury gin cosfit uito pel giudiz:o dell'atto di accusa. 

520. Dichiara.ta la demenza dell' imputato in qualunque aei casi I 
contemplati negli articoli precedenti di questo titolo (Tito lo VII), la corte 
potdt decreta1:ie che egli veuisse t.rattenuto in rigorosa custodia nell'asilo 
dei lunatici, con rendersi tosto informato di cio ii capo dt>i'l governo ii 
quale darn quelle disposizioni che egli credesse -convenevoli per la c~ra 
~ custodia del deme-nte." 
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that it wa& not enough to ascertain that n-0 insane person 
should be punished for acts beyond his control! but tha.t it was 
equally iruportant to safeguard the community from further 
po::;sib.e hazards on his part, and to provide him with the neces-
8ury care that an insane person requires for the bendit of his 
health. Hence his ac.huission to the mental hospital. 

'l~he project of 184:2 was submitted to a Scottish advoca.te 
l\fr. A. Jameson, who drew a l'eport on it in 1843 (1?) . 

He made no suggestions for the amendment or suppression 
of the se.ctions of the Code bearing on the question of insanity, 
but he proposed the add'ition of the following new paragraph to 
article 3:J :- '' 'rhis exception shall not apply to the case of 
persons who have committed offences in a state of intoxfoation 
unless the sa.me has been occasioned without the fault of the 
off ender or results from other persons unconnected with the 
offence.'' 

J a.meson must have t'nvisaged that art. 32 could be ad
duce~ as an exc:.use by drunken persons to escape punishment 
for offences c:onunitted by them while under the influence of 
alcohol, and in order to forestall such a possibility he. proposed 
the addition ·of the above paragra.ph . Jameson's suggestion 
j111plied a distinction between the wilful and the accidental drunk
anl. holding the former to be responsible and the latter to be 

·non-responsible for his acts committed dur.ing intoxication. 
The end result of alcoholic intake on the minds of both types 
of drunkard's is identical, viz. _. loss of inhibitory control, but 
the wi;ful drunkard is supp<>sed to realise the consequences that 
may follow the drinking bout on which he is bent and to possess 
the wjll power to desist from drinking; in the case of the ac
<:idental drunkard, as envisaged by J amesan. none of these fac
tors enter into operation, and therefore he cannot be held res
ponsible for acts committed in a state of inebrjety proauced 
wfthout his knowledge and the concourse of his will. 

Undoubtedly, Jamesbn's proposal would have rendered art. 
"32 n1ore precise and more practically efficient, but it would have 
made it unnecessarily comp1icated. 

When Dr. Ant. Micallef, who was then Crown Advocite, 

(16) .Jameson, A. "Report on the proposed Code of Criminal Laws'', 
29th September, 1843. Printed Malta, 1844. 
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examined Jarue~on 's report (17), he wa~ of opiniou that Jame
sqn '-s addi_tiouai paragraph to art. 32 should be suppressed, but 
suggested its insertion as a provision ''ad hoc''. .But while he 
di:::;agreed with J ameoon' s proposal, he 'did not escape its in
fluence for he re-introduced the same idea in a difftrent form. 
In fact he reco1nmended the recasting of art. 32 as ''No per-
8011 is liable to punishment for ari a.ct committed or omitted 
by hi1u when he was in a state of unsoundness of mind or fury 
or any other involuntary alienation of mind ( 'o di qualsiasi altra 
alienazione di ruente involontaria') '' . By this additional phrase 
he n1eant involuntary drunkenness as he himself explains:
' ' inehriety in its extreme degree is a true alienation of mind: 
which cannot be considered to be imputable .. .. when it is com
pletely of an involuntary character. ' ' 

Dr. A. Mi<!allef's revision of the Code went up for dis
cussion by the Council of ·GOvernment in 1845, after which it 
was reported upon a second time by Jamei;;on in 1846 (18), 
and subsequently approved by the Council of Government. In . 
this revised draft code, published in 1848, Jameson,s and 
J\.Iicallef's proposals were not incorporated. Articles 32, 379, 
516, 517, 519 and 520 were renumbered 30, 387, 520, 521, 528 
and 524 respectively, but underwent no further change. · 

11.~he uncertainty as to what the legislators had in mind when 
they draftt d article 30 had not been allayed. The interpreta
tion of this article was the cause of protracted and heated ar
guments in the Council of Govern1nent when the draft code 
came up for discussion in 1850 (19). Dr. A. Dingli (at the 
time an elected membE-r of the Council , afterwards .Sir Adrian 
Dingli , Chief Justice and President of the Court of Appea.Q , 
::;aid that under ' ' den1enza'' so1ne authors included ''total drun
kenness" ( "ubriachezza assoluta"). He was not sure wht".ther 
art. 30 was intended to ~over this mental condition besides 
insani ty. As it stood the artide in ·question was ambiguous as 
it could be interpretecl either way - both to include or to 
e: xc~ude drunkenness as an excuse for non-imputa.bility. He 

(17) "Osservaz:-0ni dell' Av-vocato della Corona sul Rapporto del Sig. 
Jameson intorno al progett-0 di Leggi Criminali". 1844 (A.G.). 

(18) Jameson, A. "Report on the Revised Draft of the Proposed 
Code of Criminal L aws for l\{alta'': 22nd ,]\fay, 1846 (A.G.) . 

(19) Sittings of 14, 21, 2iJ February, 1850. In "P-0tafoglio Maltese,' . 
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also criticised art. 30 because it inade. no distinction between 
persons who were totally insane, and weak-minded persons who 
were not "completely insane'' ("assolutarnente imbecilli"). He, 
therefore. n1oved an ameudment to art. 30 with the intention 
of making it clear that cases -of total, but transitoty, mental 
confusion due to drunkenness were liable to punishment, unless 
the accused became drunk on account of causes independent 
of his will. He also proposed recasting a.rt. 30 in such a way 
aR to introduc_e the princip~e of partial responsi6ility. 

The Principal Secretary to Government (Sir Henry Lushing
ton) opposed Dr. Dingli's amendments but he suggested that 
H.M. ,Juoges should be consulted on the matter and asked to 
state whether thev considered art. 30 to be sufficiently clear and " . 
also to explain what was meant by the words "demenza'' and 
''furore''. His suggestion was agreed to and the Judges a.t
tended the sitting of the 21st February t-0 give their opinion. 

Sir Ignazio Bonavita (President of the Court of Appeal) 
and Judges Satariano, Chapelle and Gn1ngo declared that art. 
30 was· sufficiently clear for the cases contemplated by the la.w 
and they considered that Dr. Dingli's amendments were un
necessary ancl prejudicial. They said that the words "demen
za" and ·"furore'' were to be understood in the sense attached 
to them in the Codes of France and N ap1es, on both of which 
the Draft Code under discussion was based. ~hey added tnat. 
these words were intended to be given the widest meaning and 
to ~omprise every state of mental alienation on account of which 
the accused was deprived of the power of knowing and willing. 
which are the indispensable elements for the constitution of 
a crill)e and for rendering a person accountable . for his _ actions. 

Evidently. thi~ declara.tion implie"d that the effects of al
coholic intoxication were to be regarded as a form of mental 
derangement which rendered the offender legally irresponsible. 
Judge I;'ao~o Dingli dissentedr from ~his view. He stated that 
their definitfon of "demenza" was not in conformity with the 
connotation hitherto atta.ched to this word in the Maltese Law 
Courts, where, as far as he knew, "demf.nza." had never been 
employe.cl to indicate the deprivation of the pbwer of reasonin~ 
due to drunkenness. This form of mental alienation had al
ways been kri~wn as drunkenness or inebriety. . He opineo,_ 
therefore, that if art. 30 was intended to cover ca.sea of insanity 
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only, its meaning waR quite clear. but if it wa.s meant to com
prise also cases of inebriety it was not sufficiently dear. 

Judge G.P. Rruno was of a similar opinion. He con
sidered that art. 30 was not intended t-0 cover such states of 
mind as drunkenness, sleep, somnambulism. violent passions 
and deaf-mutism. However he did not declal'e himself in . ' 
favour of- Dr. Dingli's a.mendment. 

This disagreement among the Judges made it abundantly 
dear that art. 30 could be made to incluae or to exclude drunken
ness according to the interpretation given to it by the presiding 
judge at a trial. It justified Dr. Dingli's stan·d. who, in his 
reply to Sir I. Bonavita, painted out how the Judges had in
volved themselves in contradictory statements. In fact, while 
they declared that II demenzan and "furore" possessed the same 
meaning in the Draft Code as was attached to them in the 
Fren-ch and Neapolitan Codes, the explanation of these terms 
given by some of the Judges was couched in such a way as to 
include the effects of drunkenness under the designation of 
insanity. This view was inconsistent with the principles con
tained in the Freneh and NEapalitan Codes, according to which 
drunkenness did not confer non-imputaDility on the offend-er 1n 

cases of intoxication (20). 
In · orde:- to c1arify· these paints . Dr. Dingli proposed a 

further consultation with the Judge-s. but hfa proposal was not 
accepted. Art. 30 was put to the vote and passed as originally 
rerommended. Articles 387, 520. 521, 524 and 52S were adopted 
without discussion. 

The Criminal Cod·e was finally promulgated in 1854. It 
rontained the following provisions relative t-0 the issue of in
Cla nitv in criminal ca.seR (21) :-

••Art. ::t2. No pPrron is liable to punishment for an act 
clone or omitted bv him when he iR of l1nsound mind or in a .. 
qtatP. of madness. 

Art. f531. Any aHPgation of insa-nity. or of a.ny other point 
of fact, hy rea~on whereof, if trne. the pPrwn acc11sed ought 

(20) Se~ also Canofari, F. "Commentario sulla parte 9<'conda del Co
di<'e pPr lo Il.Mrno d~lle Due SidliP". Na.poli 1819 :nnd R.nl>Eort.i, S_ "C!or .. 
so C'omplet;o del Diritto Penale del R.e~mo delle Dne Sid lie"·. Napoli. ] SH::J. 

(21) "Cr•imina1 J.aws of the Island of l\{alta. n.nd its Dependencies". 
Governm<mt Priinting Office, Malta, 1854. 
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not to be, whether at the time or at any future periQd, called 
, upon to plead to the indictment , or to be put on his trial, or 

to . undergo punishment, shall be previously decided upon by 
a ]Ury. 

Art. 532. The determjnation of the majority (of the jury) 
shall form the declaration of the Jury · (22) . 

Art. 533. In the cases c'-Ontemplated in Art. 531, the al
lega.tion shall be made in writing on the part of the person 
accused, and, if such allegation be di~puted by the Crown Ad~ 
vocate, he, the said Crown Advocate shall signify the same in 
writing. 

Art. 534. It shall be lawful for the Court to commit the 
decision on any such allegation to the jury already impanelled 
for the trial of the indictment. 

Art. 535. Upon the de.claration of the insanity of the ae
cust: cl in. any of the cases .contemplated in the preceding articles 
of this title (Title VII of Second Bool{) it shall be in the power 
of the C-0urt to decree that he oe kept in strict confinement 
in the asylum for lunatics giving immediate information there
of to the HEad of the Government who will give such direc
~ions· as he may deem proper for the care and custody of the 
insane person. 

Art. 536. When the Crown Advocate shall not dispute any 
of the allegations eontemplated in this title, the Court shall 
proceed as if_ the truth of the allegation had been declared. 

Art. 537. In all cases where by reason of any declaration 
contemplated in the preceding articles of this title·, 'the trial 
of a ca-se may have been stopped or its continuation interrupted, 

· or exerution suspended, the proceedings of .the trial sha]l be 
resumed or the sentence be executed. as the case may be, as 
soon as the impediment ~hall cease.'' 

A part of art . 390 and the whole of art. 430 also dealt with 
the question of insanity. They laid down as fol1ows :-

"Art. 390. All preliminary exceptions shall be made·. and 
by the Court decided after .the reading of the indictmer,.t and 
before the a.nswer of the a9cused as to the gu_ilt impute"d t-0 him. 
Nevertheless . in all cases where the jury shall have declared 
that rome point of fact, punishable according· to law, has been 

· (22) This was an exception to the rule that a two-thhds maj-orU.y 
was required to form the declaration of · thti. jury. · 
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proved against the accused, it shall tie competent to the ac
cused, at any time before the Court decides on the application 
of the law to the guilt so declared, t-O maK:e exceptions whether 
in respect to the incon1petence of the court, or to the nullity of 
the indictment, or to a previous conviction or acquittal and 
also any of the exceptions contemplated in the seventh title 
of the second book of these laws of criminal procedure' ' (among 
which is included the plea of insanity). 

''Art. 430. When the accused person shall have been 
declared not guilty on the grouncls of insanity at the time of 
the allP-ged offence, it shall be in the power of the Court to 
decree that he be kept in strict confinement in the asylum for 
lunatics ~iving immediate information thereof to the Head of 
the Government, who may give such directions as he may deem 
proper for the care and custody of the insane person. 

In .such cases there shall be subjoined to the declaration 
of 'not guilty'. the grounds. namely insani~y t on which such 
declaration was made, and if the jury shall omit to subjoin 
such grounds. the express question shall be put to them whether 
it was on that account that they declared the accused not 
guilty; and the jury shall answer affirmatively or negatively 
according to their opinion''. · 

No further changes in the provisions bearing on the issue 
'of insanity took place until the beginning of the twentieth 
CE ntury when Ordinance XI of 1900 was promulgated on the 
4th of July. This ordinance introduced important amendments 
a.nd additions. 

By article 10 of this ordinance, article 32 of the Crimina1 
TJaws was revoked and . Bubst~tuted by the following:-

"33. No person is liable to punishment for an act done 
or omitte'd by him , 

1st. If such person was of unsound min'd or maniac. 
• • • ' ' • ' ' ' • • ' ' ' ' a • • • • • ' • • • • ' ' • • • • • • • • • ' • ' ' • • ' • ' ' • ' ' ' • ' • ' ' ' ' • ' ' • ' ' ' • • • • ' • I • •' • • • • • • • • 

Among other provisions. article 67 laid down the following 
pror.~dure to be adopted by the Court of Instruction when there 
were an allep-ation or reasonable grounds to suspect that the 
accused was .ins2ne at the time of the offence or during thA 
instruction :--. 

-"362a. The Court shall appoi~t one or more referees to 
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examine the par.ty accused or the facts oonstitutiug the mental 
infirmity of the latter. 

"Whenever the report of the referees establishes the men
tal infirmity of the party accused at the time of the offence, 
the Court shall order the transmission of the acts of instruc
tion to the Crown Advocate within the term prescribed in the 
last paragraph of the preceding article (23) and .shall give the 
order indicated in article 535. · 

"'11h~ Crown Advocate, having received the acts of instruc
tion, and wishing to dispute the mental infirmity of the party 
accused, may within the terms established in the first para-
graph of article 373 (24), remit the said acts to the Court of 
Instruction and require in writing that the instruction be con
tinued on the merits of the charge ; or he may, by way of a 
petition filed within the said term, bring the matter before 
Her Majesty's Criminal Court, in order that action may be 
taken in th;e manner est~blished in articles 531 and 532. 

''If the report of the referees establishes the mental in
finnity of the party accused at the time of the instruction,· the 
court shall resume the instruction on the merits of the charge. 

''In the cases conte1nplated in the two preceding para
graphs the instruction may be also continued in the absence of 
the party accused ; and if he is not assisted by counsel, the 
provision of article 440 shall obtain (25) ". 

Article 76 revoked the provisions contained in the :first and 
second para~raphs of artide 390 and substituted the following 
instead;-

"390. The fol'.owing exctptions shall be alleged and decided 
by the Court after the· reading of the indict1nen t and be.fore 
the answer of the party accused as to his being guilty or not :-

1. Incompetence of the Court. 
~. Nullity or error in the indictment. 
3. Extinction of action. 
4. Previous conviction or acquittal. 
5. Insanity of mind of the accused at- the tim-e of the trial. 

(23) i.e. within three days. 
(24) i.e. within sh: days, which term may be prorogued first by the 

Court, then by the GoYernor. 
(25) i.e. the appoiutment of a de.fence counse-1 by the Court. 
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6. Any other point of fact in consequE:nce of wh_ieh the 
trial could not be held at the time or any future time. 

7. Anj, saving the provision contained in t.he first para
graph of article 387, any other preliminary exception. 

'"l1he· insanity of min<l of the party accused at the ti1ne of 
the offence or any other point of fa-0t which may exclude the 
in1putability of the party actused shall not be alleged after the 
<le<.:laration of the jury.' ' 

"However, the exception~ contained in the preceding para
graphs barring the exception against the judge and of error in 
the indictment'- may be alleged after the declaration by the 
Jllry ·and before the sentence, whentver the necessity arises 
from any .fact or circumstance of fact expressly declared by the 
Jury. 

·"Any point of fact which, without excluding the imput
ability of the accused or his capacit;y· to be sued, precludes him 
from undergoing the punislnnent, may be a,ileged even aft~ the 
declaration of the jury. 

Articl_e 430 was revoked by article ~18 and the 'following was 
substituted therefor:-

' '~30.- \\--hen th€ party ace.used shall have been declared 
not guilty on the ground of his n1ental insanity at the time o.f 
the offence, such ground shall be stated in the declarati~n of the 
iury. 

"If the Htaternent of such ground was omitted, the Court· 
shall put to the jurors a specific <1nestion on that point·, and the 
jurors shall answer in the affirrnative or in the negative, as they 
shall have determined. 

"If the inajority of th~ jurors shall answer affirmatively, 
the provision of article 535 shall obtain.'' 

By article 90 of the ordinance in question the following 
heading and provisions were add-ed after article 556 of the Cri
minal Laws :-
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"CHAPTER ll 
Of referees. 
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556a. In a.11 cases where for the exan1ina.tion of a person or 
of an object specia.l knowledge is required, a reife~ence to experts 
shall be ordered (25a). 

'rhe choice of the referees appertains to the Court. 
A8 a rule the nun1ber of referees shall Le uneven. 
'fhe Court, whenever it be necessary, shall give them the 

necessary directions, and allow the1n a term for the drawing up 
of the report. 

55Gb. Heferees shall be excepted aga inst only on the same 
grounds for exception against a judge. 

The exception shall be pleaded in the fonn u.nd tern1s laid 
down by the Laws of Organization and Civi.i Procedure in regard 
to the exception against referees in civil causes. 

556c. Referees shall be surnmoned in the forn1 estabUsh
. ed .for witnesses, and shall swear to perfonu fait.l1fully and hon-
estly the duties assigned to them. . · 

556d .. Referees , on cornpleting the task and experiinent~ 
required by their profession or art, shall make their report, 
orally or in writing, according to the 0rders rece·ived fro1n the 
Court. 

The report shall in any case state the facts and the circum
stances on which the referees sha,11 have based their conclusions. 

· If the referees, during their operations, shall have received 
inf orniation of' fact from other persons, such i}erso"ns shall be 
·named in the report, and shall be examined in the hearing of the 
cause like any other witness. · 

In matters 'within the competence of the Court of Judicial 
Police, the s~id persons may be examined by the Court on oath, 

-even during the operations of the referees. 

(25a) It may be pointed out that for many years before the pro~ 
mulgat~on of this orclinain<.te our tribunals had made it a practice of 
appointing medical referees ·to r eport on the mental state of the accused 
when a doubt as t-0 his sanity '-Of mind arose. See in this respect the 
decree of the Criminal Court of Magistrates of the Islands of Gozo and 
Comino dated 16th ,July, 1838, from which we learn that two doctors 
were appointed to examine the mental condit:on of the ac<.'used M. Angelo 
l\lic~llef. Prof. V. Vassallo drew my attention to this document which 
is to be found in the archives of the mental hospital at Attard. 
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'l'he report, if made oral~y, shall be taken down by the Re
istrar or by the person acting in his stead. 

556e. Each party, the Court, and in the cases withjn the 
ompetence of Her l\1ajesty's. Cri1ninal Court, each and every 
uor may require from the referees further inforn1ation on thefr 
3port, and in regard to such other points as they may hold use-
11 for the purpose of 1naking their opinion clearer. 

556f. vVhosoever is to judge is not bound to abide by the 
Jnclusions of the re,ferees against his own conviction. 

556g. The provisions contained hl the fourth and fifth pa-
1graphs of article- 39-! o.pply to Teferees (26).'' 

When the Code was renumbered in 1901, the numbers of 
1e above articles were changed as f oHows :-

1854 Ord. XI of 1900 1901 
32 33 35 

53.I 58J3 
532 587 
533 588 
534 589 
535 590 
536 591 
537 592 
390 442 
430 482 

362a 396 
556a 613 
556b 614 
556c 615 
556d 616 
556e 617 
556f 618 
556g 619 

During the debate in the Council of Government on the 
Criminal L.aws Amendment Ordinance of 1909 1

·' the Crown 
dvocate introduced, in the sitting of the 23rd Jun~, an amend-

(26) These paras. c1ea1t with the procedure to he followed when with-
1t adequate ~otive, the rieferee failed to app!'\~r in Court or l~ft the 
Jtlrt before bemg ordered to do so; and when he happened to be related 
• the accused party. 
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ment to article 590 (previously 535) of the Criminal Code. This 
amendment laid down that the expense o.f the care of a criminal 
patient was to be defrayed by the Govenunent subject to recovery 
from any property belonging to such patient or fron1 any person 
liable for the ma.intenance of the patient. The expense to be 
charged was to be assessed at the rates obtaining at the time at 
the hospital. This provision was to be applie-d to the case of cri
minal pa.tients confined to the mental hospital 'by an order of 
eit.ber H .M. Criminal Court or the Court of Judicial Police . 

During the debate that- followed the motion of the Crown 
Advocate, a discussion arose about the unsatjsfactorv conditionR 
under which criminal p&tients were alleged to have been cared 
for- in the mental hospital; and four of the elected members 
voted against the amendment 0.f the Crown Advocate as a sign 
of protest against the ' "prison conditions'' prevailing in those 
wards of the hospital where the criminal patients were housed. 
In spite of this opposition by the elected side of the Council , the 
Crown Advocate's amendment was carried by a majority of six 
votes, as all the official members present voted in its favour. It 
appeared as artide 58 in Ordinance No. Vill of 1909 enacted by 
the Governor on the 24th September of that yea.r. 

A further amendment of the same article (which was re
nnmberul 599 in 1911) was introduced by the Crown Advocate 
(Sir V. Fren.do Azzopardi Kt .. C.M.·G., LL.D.) . at the sit
ting of the Council of Government of the 5th June 1914. He 
proposed to alter the words '·'it shall be in th~ power of the 
Court to decree" into "the Court shall order" to make it clear 
that that wording was not pern1issive but imperative. He 
wanted to leave no doubt that when a. verdict of insanity was 
returned by a jury it became imperative for the Court to order 
the detention of the accused person in the lunatic asylum. He 
said that he would have left the law untouched but for the 
fa.ct that wme persons might conceive the possibility of an 
insane <:>rimina1 being- permitted by the Court to be left at 
large to the dan~er of the community (27). 

The Crown Advooate's motion wa-s carried 11em. con. and 
by Ordinanr'e XII of 1914. para. 14, the artjcle in question wa~ 
amen<lrd accordingly. 

(27) Debates of the Council of Governmern:t 1914-17, Vol. 38, page 38. 
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It will be remembered that Jameson was the first jurist 
to forsee in 1843 that article 35 (previously 32) lent itself to 
such a wide interpretation that it could be made to cover cases 
of drunkrnness. In fact, subsequent events showed that Jame
son's misgivings on the subject were amply justified. We ha.ve 
seen how vague and contradictory were the ·answers of the 
judges in 1850 on the relationship between inebriety and_ in
sanity. Considering the confused state of the legal mind on 
the question of insanity at this period, it is relevant to point 
out that a few years earlier Dr. T. Cht tcuti, the director of 
tlrn men ta.I hospital, had endeavoured to convince the legal men 
of his time of the necessity of · utilizing the contribution that 
pRychiatry could offer in the elucidation of criminal behaviour(28). 

It is difficult to imagine why either Jameson's or Micallef's 
sugge!;;tions were not adopted, much more so when -the N eapol
itan Code. on which the draft of 1844 was basea, contained 
sp~ific provisions on inebriety. It was only in recent times 
that provisions relating to drunkenness were introduced in our 
criminal code, although the principle that drunkenness was not 
held to excuse the commission of any crime ha.d been accepted 
many years earlier. 

Ordinance Xill of 1935, published on the 12th March, 
provided for the insertion of the foHowing article after article 
35 of the principal law :-

·" 35a. (1) Save as provided in this article, intoxication shall 
not constitute a defence to any criminal charge". 

This ordinance not only establishe·a a principle regarding 
the culpability of the drunkard", but also recognised the fact 
that sometimes drunkenness passes into a p~thological state in 
which the. individua.1 ceases . to be re~ponsiH1e fo!" -his con.duct. 

H ence it laid down that intoxication shall be a defence to 
a criminal charge if by reason thereof (a.) the person charged 
at the time of the act or omission C'omplained of did not know 
that such act or omisRion was wrong or clia not know what 
he was doing. and (b) the person charged was insane. tem
norarily or otherwiRe! at the time of such act or omission (al't. 
35a (2) (b). 

It stateo fnrther that when a defence is established uncler 

(28) Chetcuti, T. ''Discorso recitato i1 16 ottobre 1847", 1'Ialta, 18-17. 
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subpara (b), the provisions of what are now articles 616 t-0 
619 

1 
and 621 to 624 shall apply. 

For t.he purpose of this article. intoxfoa tion is deemed to 
include a statt• produced by uarcotics or drugs. 

The following c:omparative table shows the changes in the 
numeration of the articles bearing on the question of insanity 
s1n<::e the appearance of the original Code of 1854 :-

1851 190J 1914 Present Code 
3~ 35 35 34 . 

390 

430 
531 
532 
533 
534 
535 
536 
537 

445 
Present Position 

442 
396 
482 
586 
587 
588 
589 
590 
591 
592 
613 
614 
615 
616 

617 
618 
619 
497 

448 
401 
488 
595 
596 
597 
598 
599 
600 
601 
623 
624 
625 
626 

6~7 
628 
829 
503 

35 
461 
414 
500 
616 
624 
617 
~18 
·s19 
621 
622 
646 
647 
648 
649 
65~(29) 
651 
852 
653 
519 

The principle underlying all the provisions of our Criminnl 
Law is expreRsly snnc6oned by article 34(a) . of the Criminn.I 
Code wJlich 1ays down that no person is liable to punishment if, 

(29) This article was added by Orel. XXX of 1934, para.. 23. It states: 
"In cases within thi:-. ji.tris'dicti-On of the Court of Judicial Police as C'.ourt 
of Criminal Juclicature, it shall be lawful for the official expert, if so 
empowered by the Court, to examine- witnes~s on oath, regarding facts 
<'onnected with his investigation, and he ma~~ be call<'cl upon by the Court 
to be present at the hearing of thf' cause . in order to advi~ the Court 
prQvided that all witnessess $hall be heard and the adviee given in the 
presence of the accused". 
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at the tin1e of the act or omission complained ' of, such person 
was in a state of insanitv or ,frenzv. The legislator, in order to 
guarantee the applicatfo~ of this principle in accordance with 
the tenets of natural justice, has established special rules of pro
cedure for cases in which the insanity of the accused is ra.isea. 
Since the promulgation of the Criminal Code, in 1854, these 
rules have been greatly improved uix>n. 

The present state of the law as illustrated by jurisprudence 
js as follows:-

(a) At the inciuiry (Court of the Judicial Police sitting as a 
Conrt of Criminal Instruction). 

If it is alleged by the accused or by the prosecution, or if 
there is reason to believe that the accused was insan~ at the time 
of the offence or that he )s jnsa.ne at the time oJ_ the inquiry, the 
Court shall appoint one or more experts to examine the accused 
and the facts relating to the alleged insanity (art. 414 (3)). Nor
mallv the C01Jrt orders that the accused be taken to the mental 
hospital to be kept there under observation until such time a.s 
the experts are ready to file their report in Court; such time is 
in the Court's discretion. 

Jf from the reporfi of the experts it appears that the accused 
was insane at the time Of the commission of the offence, the 
Court shall order that the r~ord of the inquiry be transmitted 
to the Attorney General within the term of three working days. 
and shall order the ac~used fo be kept in strict cust-Ody in the 
mental hospital and shall cause information thereof to be forth
·with conveyed to the Governor, who will give such directions· as 
he ma:v deem fit for the care and custody of such insane person . 
In ~ueh cases the expenses of mainfenance of such person are 
.borne by the Government, savinR' the ri~ht of recovery of such 
expenses as wil1 be explained further on (art. 414 (4), 019 (1) (4)). 

The accused has the right of appeal against the Courtl"'s 
<1 ecree (30). 

The Attorney ·General may disagree with the report of the. 
experts. Thus the law provides that if, upon receipt of the 
record, the Attorney General decides to contest the finding of 

(80) See Criminal Appeals: - Police vs. Ri~eni. 16. 12. 1946; 
Police vs. Bri1fa. 9. 6. 1947: Police vs. Bonnici 31. 7. 1948; Polk~ vs. 
Bezzina 16. 4. 1913; Police vs. Cassar 10. 6. 1939. 
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the experts that the ac<:usec.l was insane, he inay, withjn the 
term prescribed by the la"\v1 either send back the record to the 
Court of Criminal Inquiry with a written request that the in
quiry into the merits of the case be proceeded with, Qr file an 
application before His l\1ajesty's Criminal Court submitting the 
issue to that Court for determination by a jury (art. 414 (5) ) . 

On t.he other hand, if, from the ~eport of the experts, it 
appeu.rs that the accused was insane at the titne of the inqtiiry, 
the Court shall proceed with the inquiry into the merits of the 
eharge. In this case ~ as also in the case referred to in t·he 
1>revious paragraph, the inquiry ~ay, by way of exception, be 
coutjnued in the absence of the accused; but, if he is not as
sisted by an Advocate or Legal Procurator,_ it devolves upon 
the Court to $ee to the adequate defence Qf .the accused person 
(art. 414 (7) ) . · 

Wheneyer, during proceedings con9.ucted before the Court 
of Criminal Instructio~ : the question of the insanity of the 
a.cc used is raised, the term for the conclusion of the inquiry, 
the term for the transmission of the record to the Attorney 
General, the term for completing a fresh inquiry, or the terrr1 
for rectifying the record of inquiry, as the case may be, shall 
be held in abeyance (art . 414 (1)). 

(b) At the trial. 
On the termination of an inquiry, the l'ecord is transmitted. 

to the Attorney General If he is of opinion that there are suffi
cient grounds for subjecting the accused to a crimina-l trial, he 
shall present a bill o.f indictment against him before His Majes
ty•.s Criminal Court. 'I1his Court sits with a jury. 

According to lu.w , the accused 1nust be present dur)ng the 
trial (art. 455 (1) (2) ). Should he be absent on account of illness , 
the trial is not proc~ec1ed with and an adjournment is gra11tec.1. 
In Rex vs. Micallef, the accusecl, who had been for obsel'vation 
for mental disorder at the Hospital for J\.Iental Diseases, was so 
ill that he could not: appear in Court on the day appointed for 
the hearing of the case. The medical experts informed the Court 
on oath that his life could be endangered if he ~ere t-0 be brought 
to Court to stand trial. The Court held that though there was 
no rule of law providing for such a case, the Court could issuE. 
directions on humanitarian grounds and give a long adjournment, 
provided th;i.t the case was to be immediately restored to the list 
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when the experts or i·he Attorney General declared that the ac
cused's physical condition ha<l improved to such an extent as ~o. 
allow of him being brought to Court (;U). 

Article 34 merely mentions that no person shall be liable to 
punishment if such person was ju a. stute o.f jnsanity or frenzy 
at the tfrne of the cornmission or ouiission of t.he act. cornplainecl 
of. No}·eference is made to a person who js in a state of mental 
disor~er at the Urne of tl1 e trial for the al.leg ell offence. This rule, 
however J is supplenieuted by another provision of law (art. 616) 
which has been interpreted in the sense that no person can be 
called upon to plead to the indictment, or be put on his trial, or 
rnade to undergo punishment if he is insane at the time of the 
trial (32). 

When a person is being submitted to a trial by jury, the 
plea of insanity oJ. the accused at the tfrne of the trial may oniy 
be raised and shall be decided by the Court in hrnine litis, that 
is after the.reading out of the indictment and before the accused 
pleads to the general issue of guilty or not guilty (art. 461 (1) 
(a) ). rrhe plea of insanity of the accused at the ti-Inc of the 
offence can be raised at any tinrn up to the verdict of the jury 
(art. 461 (2) ) , but if the necessity ar.ises frorn any fact or cir
cumstance of fad expressly found by the· jury, the plea of insa.nity 
either at the time of the offence or during the trial may be 
.brought forward even after the verdict of the jury but before the 
final judgment of the Court (art. 461 (3) ) . 

It has been held that when the plea of insanity of the accused 
at the time of the offence is set up after the prelj1nh1ary stage 
and in the course of the speech for the defence, j t is to be dealt 
with together with t.he pleas on the 1nerits (3:~_) . But it is not 
adn1issible for the accused to raise this plea a.fter the Court's ad
dress to the jury and after the jury have formed their verdict, 

(31) Harding, W. "Recent Cr:minal Cases Annotated" , par.a. 10, Rex 
vs. Pawlu Micallef, 12 November 1940. The patient was eventually 
brought to Court on the 23rd September 194;t., when he was declared by 
the jury to be -0f unsound m7nd both at the time of. the offence and at the 
time of the trial. 

(32) Cremona, G. "Ra<."Colta della Giurispruclenza su] Codice Pena
le", Malta, 1935, page 62. 
. (33) Ha!'lding. op. cit., para. 12. 
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though it has not as yet been pronounced in Court ( 34 ) . 
The question of the insanity of the accused whether at the 

ti1ne of the offence or at the time of t.he trial may also be rai8e:l 
~.,_r officio by the Court (~35). vVhen the plea of insanity is raised 
by the ·defence or set up by the Court , cbould the Attorney Ge
neral not contest the nJleQ·u.t ion made. the Court shall proceed 
·as if the truth of the alieg·ation had been proved (36). On the 
other hand, when the piea of insanity was set up by the Prose
cution in the case "Hex vs. IVIica.ile.f'', 12th N oven1ber, 1940, 
the Court held thut it could not proceed as if the truth .of the 
allegation had been proved (on the basis of art. 621) , and em
panelled a. jury to hear the evidence and to try the issue of in
sanity (37). 

In the opinion of Mr. Justice Harding, it would appear 
desirable -in jure condendo that the provision of art. 62.1 should 
be extended to all cases in which the medical experts find for the 
insanity of the accused, and both the Prosecution ai1d the De
fence accept the findings, irrespectively of whether the plea at 
issue is set up or raised by the Prose-cut.ion or the Defence or the 
Court itself: A proviso should nevertheless be added, according 
to the Jearned judge, empowering the Court to pursue the inves
tigations ftut.her if it dee1ns s11ch a course necessary; ior in
stance, if it is of opinion that the findings of the experts should 
be further elucidated, or if it considers that additional questions 
should be put to the witness€s heard by the experts (38). 

When the accused is found to be insane, the Court shall 
order that he be kept in strict custody in the Hospital for Men
tal Diseases and shall cause information thereof to be forthwith 
conveyed to the Governor, who will give such airedions as he 
n1ay deem fit for the care and cu~tody of such insane person. 
The expense .for his maintenance aiid care is defrayed by the 
Government, saving its right to recover such expense from the 
property belonging to such insane person, or, in default, from 

(34) "The King vs. Nazzarm10 Abela'', H.M. Criminal Court, 
19. 1. 1927 (Law Reports Vol . XXVI, part 4, page 764). 

(35) Crnmona, op. cit., paga 674; Harding. op. cit., para.. 3, 14. 
(36) Harding. op. cit., para. 3, fnt. 7. Also art. 621 of the Criminal 

Code. 
(37) Ha.rding. op. cit., ibidem, 
(38) Harding. op·. cit., ibidem . 

.: 
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anv pen;on liable for his lllaintenance. 'l"lhe said expense is 
c..:h~rged at the rates laid down in the regulations for the Hos
pital for Mental Diseases, for the time being jn force (art. 619 
(1) (2) (3) ) . 

Once a person is declared insane in a criminal trial he ceases 
t-O be treated as a criminal and he passes beyond the pale of the 
Court_s of Law and is placed under the tutelage of the Head of 
the State. The Crown Advocate (Sir V. Frendo Azzopardi, Kt., 
C.M.G., LL.D.) at the sitting of the Council Qf Government oJ_ 
the 5th June, 1914 quoted the view expressed by the Supreme 
Court of Appeal, in a case that had come up for trial some time 
previously, in the following ruling :- ''N el caso in cui un accu
sato viene in esecuzione di sentenza di una Corte Criminale 
rimesso per causa di de1nenza neli'asilo dei lunatici, le funzioni 
della Corte cessano col detto provvedimento e ne la detta Corte, 
ne la Corte Civile banno pin giurisdizione per prendere cogni
zione di domande relative alla- cessazione della demenza ! ' (39). 
Only His Excellency the Governor has the power to order the 
discharg.e from the mental hospital of persons sent there by or.der 
of the Court. If the patient no longer requires further detention 
or if he recovers, the Board of the mental hospital is em:pQwered 
to recommend his discharge to the Governor~ 

If the accused is ,found not guilty on the grounds of his in
sanity .at the time of the offence, such grounds must be stated 
in the verdict of the jury. If such ground is not stated in the 
verdict, the Court js bouncl to put the jurors a specific question 
on that point, ancl the jurors must answer affirmatively or ne
gative!y as they shall have adjudged (art. 500 (1) (2) ). " 

For every verdict of the jnry, there inust be the concurrence 
of nit least six votes out of nine (art. 479); but an allegation of 
insanity is to be determined by the jury by a majority of votes 
(art. 624). Quid when the plea of insanity is set up in the course 
of the speech for the defence and is to be dealt with together 
with pleas on the merits? This point came up for decision in 
Rex vs. Mifsud, 12th December, 1940. The issue of insanity was 
dealt with together with the merits of the case. The jury returned · 
a unanimous verdict of guilty on all counts. ~he defence set up 
tlH· plea of nullity of the verdict on the grounds that, according 

(39) Debates of the Council of Government, Vol. 38, page 39. 
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to Jaw, the plea of insanity must form the subject of a separate 
and preliminary decision. The Court held that a separate ver
dicl was only to be delivered when the issue of insanity was 
raised as a special plea in bar. In this case it was enough 
tb<"t the jury had returned a verdict of guilty on the merits by 
a two thirds majority, as such a verdict necessarily implied that 
there was a legal majority which rejected the plea of insanity, 
and a legal majority included the simple majority which wag 
sufficient in decisions on the issue of insanity (40). 

The Court mav refer the determination of an allegation (\f 

jnsanity to the jury already hnpane11ed ·for the trial of the of
fence but, if necessary, it may impanel a new jury (art. 818, 623). 

In all cases, where upon an allegation of insanity being
proved, the trial cannot take place or is interrupted, or the exe
cution of the sentence is stayed, the trial is to be resumed or 
the sentence carried into effect, as soon as the impediment ceases 
(art. 622). 

As to the form in which the allegation of insanity is to. be 
made , the law lays down that it is to be brought before His Ma
jesty's Criminal Court by an application. On a.ny such app1ica
tion, the Court shall make an order, appointing a day for hear
ing the application and the Attorney General. causing them to 
he- servrd with a copy of such order .. When the allegation is set 
up by the D~.fence or by the Court, and· the Attorney General 
h1~nds ro ooniest such allegation, he must do so in writing (arts. 
616 (3) ( 4)' 617). 

The provisions with regard to mental referees are to he 
found in Sub-title II, Title I, of Part ill 'of the Code. 

Only the Court has the right to appoint and to choose the 
mental experts (art. 646 subsec. 2). They are usually of an 
uneven number and they are given a specified time (which may 
be extended) within which to submit their report (art. 646 
Subsec. 4 and 5). Tliey must swear to perform their dutieR 
faithfully and honestly (a.rt. 648). It has been recommende'd 
bv the Court. that whenever in ·the course of their enquiries. 
the experts obtain any information, the persons giving such 
informa.tion should be heard as witnesses and their information 
rerorrtrd in the form of statements. It was al~o recommencled 

(40) Harding. op .. cit., para. 12. 
. I 
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that a regular "proees verbal" of the interrogatory of the pa
tient, made by the experts, should be kept (41), but is not to 
be filed with th(• report ( 4la) . 

rrhe report of the referee& is read pnblic:y and the referees 
may bt subn1itted to a cross exa1nination under oath. Those 
persons, also, who may have given inforn1a.tion to the referees 
are also examined in the hearing of the trial like any other 
witness· (art. 649 subsec. 3). 

The Court may allow the mE-dical experts to obtain on 
oath all relevant information aoout the accused from witnesses re
siding outside its jurisdiction. In Rex vs. Ed. ·Wilson Rall (1924) 
it was held ''tha.t it is the Court's duty to see that every provision 
be made so that the experts may have at their disposal all such 
informations as may enable them to give, in the interests of 
justice 1 a correct opinion" ( 42). 

The Court, the prosecution. the defence and members of 
the jury have the right t.o ask for further e~ucidation from the 
re.fere~s on their report or on such othEr points as they may deem 
necessary in order to make the opinion of the experts clearer 
(art. 651). 

The members of the 1ury are not bound t~ abide by the 
conclusions .of the experts against their own conviction (art. 652). 

DISCUSSION 

Partial Responsibility 
The first attempt at the introduction of the principle of 

partial responsibility in Maltese Criminal Law was made in 
1850 by Dr. A. Dingli (at the time an elected member of the 
Council of Government, afterwards Sir Adrian, Chief Justice 
A.nd President of the Court of Appeal). 

It will be recalled that one of the criticisms levied by him 
in the Council of Government against article 30 (draft 1848), 
was its failure to cl.istinguish between persons who were totally 
insa.ne and a cf:'rtain r.lass of 'weakminded persons' whom he 
regarded as being semi-insane and therefore partially reRpon-

(41) Harding, \V. op. cit., para. 31. Rex vs. G. Cauchi (1942) . 
( 4la) Rex vs. Conne1l (1945) . This derisi-0n very wisely revoked a 

previous ruling. given by the .Court in Rex vs. Cauch i (1942) , that tbe 
''proces verbal'' was to be filed w:th the report. 

('42) Ha1ding, W. op. cit.., para. 25. 
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sible for their actiOns; consequently these persons were, in his 
opinion, lin.ble to s01ne sort of punislnnent. After pointing out 
that the coclt 8 of Panna and Sardinia recognised the principle 
of partial insanity and responsibility. he proposeu to amen<l 
article 30 (1848) in suc:h a way as to cover offences by the 
" partially insa.ne". Offenders who were in a state of "comp~ete 
iinbe.cility'' were not to be held responsible for their acts or 
omissions, but weakminded persons who were not "t-0tally im ... 
beoiles! ' w.ere to be i::ubjecj ito the sam-e punishments pi~
scribed by the law for i;rlinors of 14 years of age. 

His proposals were not ack>pted by the Council of Govern
n1en t and the question of partial ~sponsibility was not broached 
again until 1909, w.hen it was rafaed for the second time by 
Dr. A. Mercitca (la.ter Sir Arturo. Chief Justice and President 
of the Court of Appeal) during the discussion in the Council 
of Governrnent on the amendment to ·the Criminal Laws (43). 

Dr. Mercie.ca 's arguments in support of his amendment to 
article 35 (previously 32) embodying the principle of partial 
responsibility may be summarised as follows :-

a ) :I'here is an intermediate stage between responsibility 
and non-responsibility - one of incomplete or partial respon
sibility. Maltese law, however, makes no provision for those 
cas.es in which mental illness produces only a partial impair
n1ent of the individual's intellectual powers. 

b) Partial insanity minimises culpability but does not ex
dude it. 

c) The principle of partial insanity, which implies par
tial imp11tability, has been accepted by the principal continenta.1 
rode~. 

d) According to Ma.ltese criminal law a criminal who is 
declared to be insane is sent by the Court to the mental hoA
pital for an indefinite periocl of time which in practir.e means 
?. lmost permanent detention. This would be avoided in case~ 
of partial in~anity ff the prjnciple of partial responsioility were. 
to be acrepted, as such cases would be awarded a diminished 
punishment instead of being remitte(l to the mental hospital. 

The Crown Advorate, Dr. V. Frendo Azzopardj (subse
quently Sir Vincent. Chief Ji1stice and President of the Court 
of Appeal), oppoRed Dr. Mercieca's amenilmen_t. He main-

(43) D4bates of the C. of G., sittings nos. 42 and 43, Vol. 33. 
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tainecl that it was clifficult to admit the existence of such a 
sta.te as one of "half madness" or "half soundness of mind", 
and to establish to what extent the mind of the accused might 
be sound and to what extent it might be unsound. He opined 
that if the principle of partial insanity and· responsioility had 
to be accepted. the result would have been to send a partially 
jnsane criminal to the mental hospita.} for part of his term of 
punishment and then to prison for the remaining period of his 
sentence. FinaUy he stated that Dr. Mercieca's amendment 
meant condemning a man to prison to avoicl sending him to 
hospital, thus subjecting him to punishment instead of treat
ment. 

The elected members, Mr. F. Azzopardi (leader of the 
elected bench at the time) and Dr. A. Pullicino objected t-0 
Dr. Mercieca's amendment on the grounds that a partially in
sane man is a sick man and that it . is unjust to condemn an ill 
man to prison. The only fair way of dea.ling with such a case 
is to have him sent to the mental hospital where he can receive 
the necessary treatment. 

Dr. Mercieca's amendment was put to the :vote but it was 
defeated. three members voting for it and fourteen against it. 

Froin the psychia.tric point of view, one cannot but agree 
with the opponents of the theory of partial responsibility, an·d 
uphold the views of Dr. V. Frendo Azzopardi, Mr. F. Azzopardi 
and Dr. A. Pullicino. 

The mind functions as a- whole and the least impairment 
of its processes influences the total personality. Once, there
fore, we admit the existence in the individual of oome impair
ment of mental function we have also to admit that bis motiv
ation is likewise affected. irrespective of the fact that his ex~ 
terior conduct is inaistinguishable from that of a normal person. 

By prescribing a diminishe'd punishment for the "partially 
insane" offender the theory of pa.rtial responsibility exposes the 
.community to the risk of further criminal at~acks on the part 
of the ''partially insane'' pers<>n . whose relatively short stay 
in pris<>n does nothing to reform or cure him. The preventive 
aspect of crime is ignored and the right of society to protect 
itself from dangerous, irresponsible members is neglected. This 
theory, therefore, not only serves no useful purpose, but con
stitutes a positive danger to the security of the community. 
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lVIaltei:;e law in conforruity with current psychiatric thought 
has, w if$ely enough, never accepted the theory of partial res':.: 
ponsibility. On the <.:ontrary, JYialtese jurisprudence has estab
lished the principie that in mental illness there is a ·"total" 
<listurbance Qf m1n<l. imp~icating the whole personality antl in
vol viug all the ~cts of the intlivi<l.ual' s psychic life ( 44) • 

EnglisiJ; Law on the Criminal ResponsibUity of the In.sane 
Uonsi<lering the in:fi uenc:e that English legi&lation has ha<l 

on our Uriminal Uo<l.e ( 45) ,1 it is of interest to examine the dif
ferences that exist in the criteria of ~he criminal responsibility 
of the insane in the two G'Ountries. It is gratifying to find 
that, to our great benefit, Maltese law escaped the influence of 
Engiish ltgislation on this subject ( 46). 

The P.resent English laws dealing with the culpability of 
the jnsane were laid down in 1843 in connection with the Mc 
Na.ughten case. According to the ¥c Naughten rules, the fact 
that the accused is insane is not sufficient to obtain an acquittal. 
:11ht. accused must not merely be insane but he must be un
able, in consequence of his disease of mind, to understand the 
nature of what he doe& and t-0 know that his act is wrong for 
the acceptance of a verdict of not guilty on the gr9unds of in
sanity. In Eng}a.nd, therefore, .knowledge constitutes the test 
of legal responsibility. This view lea:ves out of aCCQunt the 
factors of emotion and control which are <:ertainly more im
portant than knowledge of the nature and quality of the act 
committed, and which are. the factors that are cha~acteristically 
impaired in mental illness. In fact, a mental patient may well 
be aware that his acts are morally and lega-lly wrong (as, for 
instance the melancholic who commits an "altruistic murder" ' . 
for which he surrenders himself to the police); but he. is cer-
tain,ly incapable of controlling the morbid trend of thoughts and 
perceptions which mot~vate his behaviour an~ which ultimately 
cause him to clash with the law. But in England owing to 

.(44) Rex vs. Briffa (1947). 
(45) Borg, G. ''The influu1ce of the laws of England on Maltese le

gislation'', in ''Scientia'' of April-June 1942. 
(46) See C.S. Kenny's ':Outlines -0f Criminal Law" o.nd "Mental 

AbnormaJiiy and Crime" edited by I. · Radzinowicz and U".W.C. Turner 
for an account of the. question of .insanity in English Criminal Law. 
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the existente of a legal test of insanity which ignores .the af
fective and instinctual components of the human personality, 
an insane per&on may well be found legally responsible for his 
acts, when moral!y no psychiatrist would judge him so. 

Such a situation arose rectntly, to mention but one in
stance, during the trial of Neville Heath (1946). N. Heath was 
declared by the psychiatrist brought as a witness by the defence 
to be suffering from a psychopathic state in which, owing to a 
diseased condition of mind, he was incapable of controlling his 
actions: yet he was quite aware of the nature of his actions 
and because of this awareness on his part the plea of non-res
ponsibility on the grounds of insanity was rejected, and he was 
found guilty of murder and executed. 

rhe superiority of Maltese law on thi& point over English 
iaw is obvious. In Malta there are no tests of legal responsibility 
in the case of insane pers<>ns arraigned before. a court of law. 
Our legislators did not lay down any rules by which the line 
between sanity and insanity is t-0 be drawn. ~hey recognised 
the fact that this demarcation line is a aelicate one and they 
left it to the medical experts to decide when a man ceases to 
be master of himself on account of mental disorder. 

It is enough for the psychiatrist t-0 show that the offender 
is mentally ill t-0 exempt him from punishment. Admittedly 
the jury may not accept the psychiatrist's diagnosis of insanity 
and may judge the accused person to be sane jn spite of the 
expert's opinion to the contrary, but the. illogical situation of 
finding a person insane and at the same time legally responsible 
for his acts ca.n never arise in a Maltese court of law. 

English legislation and Jurisprudence on the criminal res
ponsibility of the insane· is a century behind the times. T.he 
legal views on the subject have made no advance since 1843, 
when the Mc Naughten rules were first enunciated. There is 1 

therefore, no justification for quoting English jurisprudence in 
our law courts when the issue of insanity arises, for English 
jurisprudence is not only outdated but is conceived on different 
lines from the Maltese provisions on the subject. Besides being 
obsolete it is also incompatible with the letter a.ncf spirit of our 
law. While Maltese legislation on the subject of insanity is clear 
in its simplicity and substantially in oonformity with current 
psychiatric thought, English law and jurisprudence are con-
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fusing, co~tradictory and· at variance with P.sychiatric progress. 
Another adva-ntageous point of Maltese law over E~.glish 

la.w, closely connected with the one we have just discussed, 
t.:OIH.:erns the calling of medical experts to testify a& t.o the sanity 
or otherwise of the accused. Aceording to our law, the appoint
ment of medical ref ere es to examjne the accused when there 
is a serious doubt as to his rnenta-1 condition, pertains :tQ the 
Court alone. It has been maintained that it is not only the 
rjght but also the inescapable duty of the judicial authority to 
ascertain the state of mind of the accused, both at the time of 
c:omrnission or omission of the act c-omplained of and at the 
time -of trial. To deny such a right to the judicial authority 
is to ignore one of the fundamental principles of criminal jus
tice and to run the risk of a conviction . of a non-responsible per
son and of the nullification of the trial ( 47). 

In England the onus of the proof of insanity is on the 
defence in accordance with the presumption that persans are 
lega.~ly sane until the contrary is proved. It is coun&el for the 
defen.c~, therefore, who has to produce a,. medical expert to 
testify to the existence of insanity in the accused. If the. pro
secution does not accept the evidence of insanity, it has the 
rjght of calling its own medical expert to examine the accused 
and give their opinion as to his state of mind. This arrange
ment can be a saurce of embarrassment t-0 the administration 

· of Justice when the prosecution puts its own experts in the . wit
ness box to rebutt the evidence of insanity adduced by the ex
perts called by the defence. The experts of ooth parties may 
be in perfect agreement that the accused is mentally ill from 
the medical vie.wp<>int, but owing to the interpretations of in
sanity which the defence, the prosecution, and the judge may 
place up6n the law; there may result a difference of opinion 
b::tween the experts of the two partie~ as to whether the accused 
is insane within the meaning of the law. 

'rh:e public: diseussiOn of such a complicated medico-legal 
question cannot but create confusion in the mind of the j~~Y· 
It is also inevitable for the jury not to look upon the meClical 
<:·xperts of either the defence or of the prosecution as biased and 
interested parties. 

( 47) Cremona, G-. "Ract:olta dell a giurispruclenza -sul codice penal&". 
Malta, 1935, page 62. 
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Our own legal provisions with regard to the appointment 
of inedic:al referees ca,n not gi'f e rise to such perplexity and 
doubts in the mind of a jury. '11he. psychiatrists are appointed 
by the Court and this ensures their absolute independence of 
both the <lefence and the prosecution. T_he psychiatrists are, 
therefore, as indtpen<lent and as neutral a& the judge. They 
are above any possible suspicion of bias either in favour or against 
the accused, and, what is equally important, there is an assur
ance that justice w.ill not only be clone but will...be " manifestly 
and undoubtedly see.u to be done." 

Phraseology of Article 34 para (a) 
While fully acknowle~ing ·the sagacity, in general, of 

Maltese legislation on the question of mental dis0rder in criminal 
niatters, we cannot help 'making a few critical remarks on some 
of its clauses. '.rht.se concern (1) terminolOgy, and (2) the 
power of the jury and of the Attorney-General to oppose the 
<liagnsis of sanity or insanity made by the psychiatrist app0inted 
by the Court. 

The phrase "in istato di demenza o furore" was taken :ver
batim from the Neapolitan Code ( 48) . It wa& officially trans
lated into English in the draft .code of 1848 and in the code 
promulgated in 1854 as "of unsound mind or in a state of mad
ness". In the Ordinance XI of 1900 it appeared as "of unsound 
mincl or maniac". The present rendering is ·"in a state of 
insanity or frenzy". The Maltese version is "genn jew fer
nezija''. 

· We confess that we cannot see any difference between un
sound 1nind, madness. mania, insanity or frenzy. 

The origin of the Italian words can be traced back to Roman 
Laws which · refer to mental illness as "dementia'' and "furor". 
In Homan jurisprudence these two words had already lost any 
difference in rnea.ning they may have odginally possessed, as 
th~y had become interchangeable terms to denote mental di
sorder. Canofari ( 49) and Roberti (50), in their respective oom-

· (48) It is interesting to note that the French penal code of the time 
N.ferred only to ' 'demenGe'' . 

(49) Canofari, F . "Commento sulla parte seconda del Cadice per 
lo R~Jgno clelle Hue Sicilie'', Napoli, 1819, Vol. I, pagi_na 159. 

(50) Roberti, S. " Corso completo clel DiritJto Penale del Regno delle 
Due Sicilie", Napoli, 1833, Vol. JI, page 70, 
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men taries of the Neapolitan Code described ''furore'' as a more 
severe form of insanity than '' demenza''. in which the individual 
was liable to become violent and dangerous to self and to others. 
During the disr;ussion on a,rticle 30 (1848) at the sitting of the 
Council of Government of the 21st Feoniary 1850, Judge P. 
Ding]i and Jludge G.P. Bruno had stated that the words "'de
menza" and "furore" were employed in our law courts in
discriminately to signify insanity. Dr. G. Falzon. writing in 
1870, held that under these two woras were included "oltre la 
demenza propria, anche la imbecillifa. follia .. insania, pazzia., 
stoltezza, ecc .. ed altri gra.di di malattie mentali im'(X>rtanti la 
perturbazione delle facolta intellettuali ....... sia completa o par-
ziale questa perturbazione, sia permanente o passegg'iera" (51). 
A recent commentator of our Criminal Cod"e states that the word 
"demenza'' i$ 1).sed in a general sense to designate the variouR 
forms of mental disorder. H ·e suggests that the word ''furore', 
may have been meant to denote that state of mind known to 
psychiatrists as "mania" (52). 

At the present time, however, when t.he nature of mental 
ilisorder is better understood than it wac::: when art. 30 (1848) was 
firi::t drafted. the ret.entfon of the words ccinsanity'' and "fren
zy" (and "genn '•' and "fernezija" in Maltese) · to deno~ the 
i::ame patholog-ical condition is unnecessary. Both these words 
nre popular terms which are used i:tynon:vmous1y in common par-. 
l:lnce. A more ac~urate vocabulary based OIJ. psvchia~ric prin
ciples would have been 'psy.choses", "neuroses'f~ "amentia", 
and 1 'pers0nality disorder''. since these conditions have a diffe
rent pathology and causation. It mav be araued, however, that. 
the .Jegislat'or is not concerned with distinctions of a medical 
kind. That mav be so. but such an argument does not justifiV 
the employment of a Ianguae-e which appears t.o creat·e verbal 
Clifferences where no essential medical and le~a1 distinc.tions are 
involved. If a person ii:: mentallv ill it" makeH no difference to 
his culpabflitv whether his clinical state is one of man'ia. stupor, 
apatb~r, or depre~8ion just as it is immaterial whether the diagno-

(51) Falzon, G.. "Annotazioni aUe leggi criminali", Malta, 1870, 
page 219. 

(52) i.e. motor e:'IC~iternent, elation and push of talk. See Vella, S. 
"Illustrazione d~l Codfoe Crimin ale Malt:Pse", Malta, 1927, pages 59 to 60. 
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sis is one of schiz._ophrenia' manic-depress.ive psychosis' paranoia' 
etc. 

A change in terminology is, therefore, desirable to. render 
the wording of section 34 para (a) of the present edition 0£ the 
criminal code in conformity with current psychiatric thought. 
we· wou1d suggest replacing the phrase "such person was in a 
state Qf insanity or frenzy'' with ''such person was suffering 
from mental disorder''. Maltese jurisprudence has recognised the 
fact that apart from mental deficiency and the major forms of 
mental illnesa, such disorders of the personality as "adolescent 
instability" (53) and "psychopathic personality or state' : (54) also 
exonerate the accused from culpabiilty. 'The suggested term 
"mental disorder'' is therefore more suitable because it covers 
all .forms of mental abnormalities as article 34 para (a) is meant 
to do, and thu~ conveys the intention of the legislator better than 
the present phraseology. 

'The Right of the Jury and the Attorney General 
to oppose the Mental Experts' Opinion 

It has been shown that when there is a suspicion .or when 
it is alleged that t4e accused was suffering from mental dis
order at the time of the commission of the crime or during the 
time of the trial, the Court appoints one or more mental refe
rees to examine the accused and report on .his mental condition. 
This is -fair and reasonable, but at the same tJme the Court em
powers the Attorney General and the jury (in the case of H·.M. 
Criminal Court) to dispute .and even to turn do'Wn the conclu
sions of the psychiatrists who have studied the accused. A cu
rious. anomaly is thus created. We must remember that mem
bers of the jury are not chosen because of thefr medical know
ledge-indeed it is possible that there may not. be a doctor among 
them-and yet they a.re supposed by the law to possess the acu
men and ability to weigh and judge the medical evidence -sub
mitted to them for or against mental disorder, and to return . a 
verdict on the state of mind ~!. the accused. This applies also to 
the Attorney General. 

In the diagnosis of the mental condition of the prisoner, the 
law. as it stands, gives. more weight to the opinion of a non-

(53) Rex vs. CIQ. Farrugia (1939). 
(54) Rex vs. E. Schraner (1949). 
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medical section of the community than to the conclusions of the 
psychiatrists who have applied their training and devoted their 
time and energy to the study of mental phenomena. The legal 
view may be consistent with the tenets of qemocracy but it is 
certainly inconsistent with the progress of psychiatric knowledge 
and the general experience of mankind. Besides it runs counter 
to the accepted principle that the duty of the jury is to judge 
about the fac:ts of the case; yet when a Jury fa askecl 
to decide whether a person is sane- or not they are being 
given the faculty not to make a dec:aration a.bout facta but t-o 
interpret the significance of the proofs adduced as evidence of 
sanity or insanity, to judge as to the sufficiency of these proofs, 
and to decide whether the evidence submitted to them supports 
a diagnoRis of me_ntal no~ality or abnormality. This position is 
as untenable, from the medical view point, as that Qf the patient 
who consults a specialist about his illness and then calls in· his 
neighbours to obtain their sanction as to whether he should abide 
by the consultant'•s advice or not. 

This is not t-o claim that the psychiatrist is infallible, but jf 
the psychiatrist is liable to make a, misdiagnosis, one reasonably 
expects a layman t-o be even more unreliable and prone to com
mit mistakes in a.ssessing t.he mental state of a person. The con
ception of mental disorder entertained by the layman in Malta 
is far from being a scientific one. The consequence is that a lay 
jury may very well fail to appreciate , and to be convinced by, 
the psychiatrist's opinion about the mental state Qf the a~cused. 
As has already beep remarked tl:ie psychiatrist is appointed by 
the Court and is therefore, like th~ judge,. impartial and objec
tive in his attitude t-owards the accused. He is not influenced 
by the harangues of either the prosecuting counsel or of the de
fence. The jury, on the other hand, cannot be so detached to
wards the accused. Their opinions can be easily swayed one way 
or another, and they are liable to fall a prey to the em.otional 
appeals of either the prosecution or the defending oounsel. There 
is, therefore, the danger that they may oppose the conclusions 
of the psychiatrjst which he has reached by means of methods 
of study and investigations of which the jury are completely 
jgnorant. Thus in the cases Rex vs. Paris (1907), Rex vs. Piz
zuto (1919), and Rex vs. Busuttil (1940), while the medical re
.ferees concluded that the accused in each instance was meniallv .. 
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normal, the jury returned a verdict of insanity and the offenders 
were committed to the mental hospital. 

The situation becomes even more clumsy when the plea of 
insanity is set up in the course of the speech of the defenc~. This 
happened in llex vs. Mifsud (1940) when the issue of insanity 
fell to be dealt with by the jury without the latter having had 
the benefit of hearing any expert opinion on the state of mind 
of the accused. The plea of insanity was rejected by the jury in 
this case and sentence of death was passed by the Court (55). 

Evidently an alteration of the law is needed to relieve the 
jury (\f the duty of deciding the question whether the accused is 
sa.ne or not. The responsibility of reaching a decision on the 
mental state of the accused should .rest exclusively with the men-

~ . 

tal experts who alone possess t.he necessary experience and skill 
to come to a. correct conclusion. 

It it said of Chief Justice Cole.ridge, of England, that he was first 
heard of through a famous murder trial, in whieh, while he was closing 
to the jury, the lights went out, and when re·lighted he .a.dded the (orcible 
words; "The life -0f the prisoner is in your hands, gentlemen. You can 
extinguish it ~s easily as that candle was eA~inguished but a moment 
since; but it is not in your power to restore that· life once taken as that 
light has been restored - Judge ·DONOVAN, Tact- In Court. 

(5fi) Hardiug: W. op. cit., para. 12. 


