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By DR. J )I. GANADO. B.A ' LL.U ' PH.D . (LO::'\D .) 

Thi s <:a~w was dec ided h} tJ11 .. 11' in; t Hall ol t!1e CiYil CourL 
011 thl' :Wth ::'11a~, 11) :)~. The pre,.,e11t 11olL1 com:er1;., a point wlucli 
\~tB dis<·usscd f)efore the CourL bu L \\ h iC'h wu•; Jef t nndecide<l. a" 
thL• Court ha!-:>C'cl it s jnt1gn1e11t 011 a pr<'l 1n1inary i;;Ruc uf fact , not­
with;;tanding that tllf' parties had rt'lminl'd h.' ugree111eni front 
producing evide11C<' on the point of fact acljudicatecl upon. 'l'he 
legal questio11 invul\·ed wa s not mentioned in an." \'•U.V in the 
j11d~llJ('nl , :-;o that the pre'ie11t note refen, not lo the actual con­
lPn tc; ol' tlw jullgUtent hut l t1 an i11tere-, ti11g point ,,Jiieh , as far 
as i,., k1111w11. ha-.; IH'\·c r been autlwritall\el.' sl'ttled h.' any loeal 
('ourt. 

The fa<:ts whit·h concern u,., here an' the l'ollo" ing. X. a per­
'il! ll resi<lin~ abroad nolllinatecl clt>fe11dant a<; h is spe<'ial attor­
ney lo -,up plai1,1iff for the re-.tit11ti1·11 of :rn a 111ot111t of mon e: paid 
as re>nl. in excess of the a11H 01111t irnb'L'<] Ue11tly fixed b.' the Rent 
Hegulation 13oard. Plaintiff ::dle~e>d that da111ages had been c:au-.;­
t>d to th e furniture 111 Uw fl at and. therl'forr. filtd a writ of Rn111-
lll01M for tlu' liqui<latio11 ul the damage-. dne. Furthermore, llt' 
askt'<l for tile judicial H't-off be1ween Ii i,., dai111 for clarn agt>x ancl 
any a11wunt wltich rnight Jia,·e ht'<'n due a8 rNilitntion of rent. 
' l'he writ of su111111onR \\'as j..,,.;twd against. llw KHlll(' per:-1011 \\.ho 
had bel'11 i10111inate·cl h.' X as attorney in llw otfwr ta,,e. Defenrl­
uul plt>adcd that he had 110 111a11datl' to appt>ar in the case and 
that , thereforp, he 'hmtld not haH' hec' n notiffPd wit It tl1e writ 
nl' su 111111on,,. Hi-. rnntention was that he had no l11<'1tli stcwdi in 
the adio11 and c:hou Id he nun--,u i ted. n ef enrla nt 's pl Pa \\'as npheld 
fot l't'U'Olh whic:L are ex traneou-. to th<> lt>1 .. ml i-.-;np u11de1· di<;cu.:;­
i<1011. 

'L'he llla in submission 111ade b.' plaintiff \\a-. . tliat in thi.., 
ca,,e defe11dant cou ld not refu,e to appear for X, be<:au;;e the pre­
sc11t action wa:-; a form of clefen('e against tl1p action for restitu­
tion of ren t , in vew iif tlie demand for judicial ro1Hpe11sation and 
al1,o beca use there existed a legu l enn1wxio11 hetW<'<" ll the two 
actionfl, s incr they arose fro111 the o.;a1ue co11tnd. 
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l l i:, well-known thal l'oll1/J1'1/.~atio or set-off is a 111ea11R of 
<lden<·c. pv<>n if one were lo takl' 111to at·con11t l11e re:-lric:tt><l t·o11-
aepl of a '"plea" pnt forward h.' vVin<l~clH'id. rn f'ac:t, it aims al 
paral:s111g- tht> c:lai111, '"thout dt>11:inµ· at th" sallW li1ue tin• cur­
rcl'llll':-b uf the i11lenf10 . :-l~t-ofl llta) be lt>g<ll . jn<lieial or <'011Ye11-

lional. 'l'lw fir:-.! form operates ip,\u iurP; the Rccond forlll upt'l'­
atc~· u/H' i111/icis. wlule the third nw: 'ar:· in iti; cflf'eb:i, allhougl1 
it is bintli11g on the Court. The fir:-.t forw ma~ be put forward ai­
a plea: the t>econd fonu lllll'>t be asked [or by meant; of a wril r>f 
HUl llUIOll<.;, while the third forlll Itta: he anltlt'(l of h,\· a<'l lOll tJI' 

plea. according to the circu111sta11cel:l of the case . 
.Judicial co111penRation or set-off is impliedly referred lo iu 

.\.rt. ;JHG lhl of the l'o,le of Ci\•il Procedure. Jn fuct. in the ca5e 
11[ legal st>t-off wliieh Opt>rate~ ipsu iure , reeonvention would not 
be ueeei-...,ar.'· , and. therefort>. 1t lb generally l1eld that that article 
refer:-. to jU<fo·ial c:ompensat1on . Apart from lhtl:l, the to11cept of 
judicial t:i<'t-off lmt-1 been authontaLiYely declared several lime$ 
i.,, our Court:; of la w. (\' ide Yo!. XYII. II. 1-; Yol. XVT. lll. G7; 
\ :ol. XYI. Ill. :l of the local I.Ja\\' Heports). 

De pile the difference between the three forms of set-oft'. thl· 
!-tan1e concept is shared by all. sel-off bt>ing esl:lentially a 111 ea.11s of 
<lefenc:e ugain::.t a particular clain1. 'rhe same notion ex isted m 
Rowan law. 

It i-; quite c:Jear that a defcnduul hab tbe right to avail him­
self of af/ the meam; of l1elence sanctioned b,- the la~· and the 
fact that the plaintiff happens lo lw abroad cannot in an~' way 
reduce' the defendant's elrnncef; of clefe11ce. Consequently, when a 
pert;on is ~med by t lw attc1rney of a person residing abroad, be 
-<hould be able to U\'ai l himself o( the SlllllC defensiYe Wt'USUl'e>-1. 
as if he had been i-ued by a per:.on pre...,ent in :\Tulta. Otherwise. 
it Illa~ happ·en that a <l~fendant -. 11 ed IJ~~ the special attornf'y of 
<b per,;on \\'ho i:-. abroad, would not he able to a..,k for judicial set. 
off. o>\ ing lo the lack 1) f jurisdiclioll in !he local Comt!!. 'l'he 
C1 1:le of ('i,•il P rocc>dme . iwwe\'cr , envisagei:; thest> possi bilities 
and tric'l lo aYoid anomulies ])\ means of Art . 741 

" 7hen a procuro fur lUI lil1;111 is a ('pointed , the .mandator con­
fen; urxm his nom in t>t> hi<1 " rappre. en lanza giudi7.iale" vis-a-vii; 
~he olller part.v to th e suit and lh t> C'ourt itRelf. (Vide cialoj!l, 
~fandalo ad !item. p. 739) . Automatically , the mandator suh­
:11its him. C'lf to th e juriRd iction of the local Cou rtR, not only in 
TP(Jtird to lh P demand put jorward by him , but also wit11 r e8prct 
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'" all q111·.sliu11s 1r/11d1 may IJlfe risr to rt'l'Ullt't'1liio11 and co11-

111'.riu11 uf art w11s. (\'ide .\rt. 7 H 1 JI and (~) of the Code of Ci\ ii 
Prnn•clur~). Tlie-.P effed-. an· tle:lan•cl b' law an<l ;\ri">e autou1J­
dl'ail.', intkpcndcntl~ nf the width or ;lat•~'~De:,.s of the rna11-
dut1" 'l'ltc li·gislator \\ants to e11:-.ure tlwt L11 t' 111f'nll 1> of Jt'ferx:c 
g1a11 tt·d to the tlefe11<la11t <:a11 be ll!-.ed not on ly against a pen-011 
~\.ho s llP"> pt•r:-,onall~ but al:-.o aga i 11 :-; l a plain tiff who h<U1pcus to 
lot• i!brnatl. That i-.. C\'ident l~ Lhl• purport or Art. 711. 

l t 11ntv lw obHt•n·ed that the /uru~ .~Landi of au uttornev a.'J 
r/1•frndu11/ ·is uot nc<:c:,,.arily bast>d on thP co11:-.c11l of his princi­
pal. .\ f'f1·r ult, the person who 110111inat1•s an atlornll,\' with autho­
rit~ Lu 8 /IP docH tH>l prt>Hn111ably '' i~h to C'Ollft>r "a uthoril~ '• lo l1r 
~ IH'd : lumeH•r, the .\ttorne~ <:au ht• sued at·cording to la\\ 011 all 
11mller!-. co1111l•tlul witl1 tlw case in,.,titutecl b.\ him, whether tho 
prirwipal gin•.., or Joe!-. not gi ,·e lw, co11se11t. .\ rtic lf's 71-!. :39() 
a11tl HM off he Cod t> of ('j,· il Prot'eclure iudicate Llw ca ·es iu which 
t•ffect ·~ brought about. 

It i q111te clear that. jf I lit> pro<:eeclings \\'ere c·onduded ue­
t·onl111~ to thf' furnwl 111t>Ge o f proce<lnrf' (1.e. by lib<>P . there 
c:onkl not l1<l ,.,. !wen any tlouht about the locus .~t awl i of i lte ~pt·­
c-ia l attorrw~. In such a ea--e, the 'i(XC'ial uttorne.' would haYt' 
1n1tiatt>d procee<lings b.'- lil)t'l and the other party would bave put 
l'on\anl his clai111 for damrigf's h.' 111ean ... of l'l'l'OO\t>ntion. ~ow. 
flu• rul1-. rt'gulaf ing lorus Nlarnli iudiciu i-quall.' appl~ tu butl1 
forlll R of procedure, a11J. if then• i:-; /oC/18 s/11 11 (/i in the formal 
1111>th• of procedure. tltt>n• can hanll.' h<• an~ doubt that ther(' i:o 
al..,o ll11> 1o<t111 e cupacily in lht' infor111al 111odc of procedure. 

'l'he fad that. while i11 the fonua l modf' of JH'OCf'dure thero 
h onh orw lihf'l, then· 111n,.,f he two writ.; of RU tn111011R in an ana­
lng-cm~ <':l'>f' <·1md udtd a<·eording to the o.;111rn11a1 .' for111 of proct•­
clre. 1-. of 1111 i111porta11Cl' \\hatsue\ CI'. In fact, a" ~fattirnlo -.a~·c; 
1\ 'ol. I f. par. 9J J, il iH debatt'd wlteth'"'" for the pnrpo-..e of rP1·011-
n ·nticrn. a new libel uJU«t or muo.;t not he mad<> . For ou r purpo-..f's, 
these 1l1l':>cus-.ions are only of hiHtorical illlportance , a.; recom·e11-
tio11 i-. not initiated b.' a new libel , but. i11d<"t><'ntle11tl.' of this , no 
•11w can doubt that the perboll pre-.l'11ti11g a libel has alwa,vb locus 
1>ta11di for the purpose.., or recomention. (.-\rt. 71-1 and .J()()l. 

T n the sUllllll<H.V form of procedure. tbe hm provide th~ rc­
lllt'th of connexion of actio11s wh1c:h ii. paralld to n•convention. 
The (lefendant i.::<.ues another writ of -.u1111110ni-., hut the two ca..,es 
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an' <leall witl1 an<l tlcetdecl toget her. Tlti ... s,n,h-'111 i,; :-,1111i lar to 
ree01wentio11 and produces the &a 111 e effects. In fact, the two 
111etbods at:!' prnvided f'or under thP same sub-heading (Art . !)96-
10~'. have the '<a111e rt>qui -.; iles !Art. 103) .rn<l produC'e the ;,a111 t· 

eonsN]Ut'llC€S !.\rt. 7-H J. 
] t is i:mggested that in lhe easf' referred lo aboq' there Px isl­

P<l both ulternatiYes indicated in Art. 3\16 ! IO:n. as the two adions 
aro-.;e from the sa111e co11tract an<l as there was the dP111an<l for 
jud ic ial set-off . fn the case under discussion, tlic Court <lid uot 
enter into the merit of the eonlro,·erR'. The future will reveal 
whether the rulf' which is he1e beinµ 'sngge:-:.tcd will ffnd fayour 
with the Courts. 


